THE 


AMERICAN JOURNAL 


OF 


INTERNATIONAL LAW 


VOLUME 15 


1921 


PUBLISHED FOR 
Tue AMERICAN Socrety OF INTERNATIONAL Law 
BY 
Oxrorp University Press: 35 West 32p Srreer, New York, U.S.A. 
Agent for Great Britain: Oxford University Press, Amen Corner, London 


Agent for Toronto, Melbourne and Bombay: Oxford University Press 


- 
is 
PINTER GENTES 


CopyRiGuT, 1921 


BY 


THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


3 
4 


| 

| 

| 

| 

| | 
| 
| 

| ‘ 
| 

| 

| 

f 

| 


CONTENTS OF VOLUME FIFTEEN 


THE CONSTITUTION OF AN INTERNATIONAL COURT OF JUSTICE. 


Notes ON Wortp SoverEIGNty. Robert Lansing 


OUTLINE OF A PLAN FOR THE MAINTENANCE OF INTERNATIONAL PEACE. George A. 


THE 
THE REFUSAL OF THE PRESIDENT TO GIVE NOTICE OF TERMINATION OF CERTAIN 
TREATY PROVISIONS UNDER THE JONES Act. Howard Thayer Kingsbury. . 


Tue INTERNATIONAL LABOR ORGANIZATION OF THE LEAGUE OF Nations. Charles 
Noble Gregory 

THE ADMINISTRATION OF JUSTICE IN THE Swiss FEDERAL CouURT IN INTERCAN- 
TONAL Disputes. Dietrich Schindler 


THE NATURE OF AMERICAN TERRITORIAL EXPANSION. Pitman B. Potter 

ENEMY Goops AND House oF Trape. Part I. Thomas Baty 

THE NATURE AND SouRCES OF INTERNATIONAL Law. Gordon E. Sherman 
INTERNATIONAL SOCIETY AND INTERNATIONAL Law. Jesse S. Reeves 

GREEK INTERSTATE ASSOCIATIONS AND THE LEAGUE OF Nations. A. E.R. Boak.. 375 
ENEMY Goops AND House or Trape. Parr II. Thomas Baty 


CONFERENCE ON THE LIMITATION OF ARMAMENT AND PROBLEMS OF THE PACIFIC. 
James Brown Scott 


THE UNITED STATES AND THE LEAGUE OF NEUTRALS OF 1780. William 8. Carpenter 511 
THE PRINCIPLE OF EQUILIBRIUM AND THE PRESENT PeERIoD. Tor Hugo Wistrand.. 523 
COLONIAL REPRESENTATION IN THE AMERICAN EMPIRE. 


EDITORIAL COMMENT: 
The annual meeting of the Society. Announcement 
A Permanent Court of International Justice. James Brown Scott 
The Califonia-Japanese question. Theodore 8. Woolsey 
Recognition of new governments. Amos 8. Hershey 
New consular conventions. Charles Cheney Hyde 
Nationality and the Nineteenth Amendment. George Grafton Wilson 
The “Little Entente.” Philip Marshall Brown 
The understandings of international law. Philip Marshall Brown 
The Tacna-Arica dispute and the Monroe Doctrine. Jesse S. Reeves 
Arbitration resumed at The Hague. James Brown Scott 
The foreign policy of the United States. James Brown Scott 
Charles Evans Hughes—The new Secretary of State. James Brown Scott 
The Costa Rica-Panama boundary dispute. Chandler P. Anderson 
The first Assembly of the League of Nations. Charles Noble Gregory 
The Teaty of Rapallo. Jesse S. Reeves 
The federation of Central America. 


403976 


PAGE 
Root........ | 
39 
149 
iii 


iv CONTENTS 


The Permanent Court of Internatioral Justice. James Brown Scott. 

American and British Claims Arbitration Tribunal. Chandle P. Anderson. 

The Aaland Islands question. Philip Marshall Brown......... 

Sakuyei Takahashi—In memoriam. James Brown Scott ............... 

President Harding’s foreign policy. James Brown Scott. 

German reparations. Amos S. Hershey...... 

George Fancis Hagerup. George G. Wilson 

The mandate over Yap. Charles Noble Gregory 

The relinquishment of extraterritorial] jurisdiction in Siam. Charles Cheney 

The treaty between Colombia and the United States. James Brown Scott. 

Superior orders and war crimes. George A. Finch.......... 

The Peace Treaties. Chandler P. 

The election of judges for the Permanent Court of International Justice. James 

Drago and the Drago Doctrine. 7. 8S. 

Ernest Nys, 1851-1920. Amos 8. Hershey..............+-+:- 


CUBRENT NOTES: 
Admission of women to membership in the American Society of International 


\mendment of the Constitution of the American Society of International Law. 
Cumulative Index to the American Journal of International Law... awe 
Bound volumes of the Society’s publications..................... 
Revue de Droit International et de Législation Comparée............ selena 
The British Year Book of International Law.................. 
The Edward Fry Library of Internationa] Law..................... 
The Nobel Peace Prize. James Brown Scott..............0.20005: 
Federal legislation upon civil aeronautics. Arthur K. Kuhn....... 


CHRONICLE OF INTERNATIONAL EveNTsS. M. Alice Matthews..... 83, 273, 451, 


PusBLic DoCUMENTS RELATING TO INTERNATIONAL Law. George A. Finch........ 


95, 289, 469, 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL Law: 
Permanent Court of Arbitration at The Hague: 
Awards in the matter of the “contested properties” in Portugal..... 
American and British Claims Arbitration Tribunal: 
In the matter of the Home Missionary Society.................6000ce0eee 
Supreme Court of the United States: 
Judicial Committee of the Privy Council: 


PAGE 
260 
266 
268 
272 
409 
41] 
418 
419 


428 
430 
440 
552 


556 


558 
560 


76 


78 
79 


76 
77 
77 
78 
80 
8] 
8] 
446 
562 
564 
565 
585 
| 
99 | 
292 | 
294 
297 
30) 
474 
| 478 | 
| | 
| 


CONTENTS Vv 


Book REVIEWS: PAGE 
Baruch: The Making of the Reparation and Economic Sections of the Treaty.. 125 
Foerster: The Italian Emigration of Our Times.......................545: 128 
Fried: Mein Kriegs-Tagebuch. Vols. III and IV..............-....-eeee:: 130 
Harrison: On Jurisprudence and the Conflict of Laws................-+++++: 134 
Millard: Democracy and the Eastern Question..................2eeeeee+: 142 
Ariga: La Chine et la Grande Guerre Européénne..................-.+5: 305 
Conrotte: La Intervencién de Espafia en la Independencia de Los Estados Unidos 308 
Dickinson: The Equality of States in International Law................. 309 
mayden: The Senate aml Trestles, 1790-1617 312 
Lansing: The Peace Negotiations: A Personal Narrative.................. 316 
Latané: The United States and Latin America....................c0seeees 323 
Scott: The United States of America: A study in International Organization.. 331 
Smith: The American Supreme Court as an International Tribunal........... 333 
Valentin: Geschichte des Vilkerbundgedankens in Deutschland............. . 836 
Wambaugh: A Monograph om . 
Mattern: The Employment of the Plebiscite in the Determination of Sove weignty 337 
Castro y Oyanguren: La cuestion de Tacna y Arica....................0e005- 485 
Corporaal: De internationaalrechtelijke betrekkingen tusschen Nederland en 

Helfferich: Vom Eingreifen Amerikas bis zum Zusammenbruch....... ere 488 
Henry: Etudes sur l’Occupation Allemande en Belgique. . eee 489 
Henry: L’(uvre du Comité National de Secours et d’ Alimentation pendant la 

Montijn: A New Principle of International Law.........................4. 492 
Van Vollenhoven: The Three Stages in the Evolution of the Law of Nations... 493 
Canfield and Dalsell: The Law of the Gon. ..........ccsccsccccccccscccesess 615 
Chow: Le Controle Parlementaire de la Politique Etrangére en Angleterre, en 

Garner: International Law and the World War.......................0005. 620 
de Ridder: Histoire Diplomatique du Traité de 1839....................... 625 
Willoughby: Foreign Rights and Interests in China......................... 628 

PeRIODICAL LITERATURE OF INTERNATIONAL LAW. Hope K. Thompson......... 341, 495 


OrrictaL DocuMENTS (separately paged and indexed). 


| 
| 
| 
| | 


THE CONSTITUTION OF AN INTERNATIONAL COURT OF JUSTICE 


RemarKs BY Hon. Exrau Root BEFORE THE ApvisoRY COMMITTEE 
oF JuRists aT THE JUNE, 1920 


Remarks on June 17, 1920 


Resolved, That the committee adopts as the basis for consideration of the 
subject referred to it, the Acts and Resolutions of the Second Peace Conference 
at The Hague in the year 1907. 

That the provisions of the several plans for an International Court of Justice 
already elaborated by representative jurists of Sweden, Norway, Denmark, 
Holland, Switzerland, Germany, Austria, be laid before the committee and con- 
sidered as the subjects to which they respectively relate, are taken up for con- 
sideration. 


I have offered this resolution in entire harmony with the view expressed by 
the president of the committee as to the consideration of the important questions 
which underlie the whole subject referred to the committee. 

The resolution was drawn up for the accomplishment of several objects: 

(1) To give notice to all the world that this committee will consider the 
great subject referred to it, not as an opportunity for the expression merely of 
our individual opinion, but under a sense of duty to build upon the basis of 
the past development of the subject to which so many members of the committee 
have already contributed so well. I would be glad to have the world know that 
we begin here again the course of development of the law of nations, the principle 
of justice in international affairs. There is throughout the world much respect 
and reverence for the self-sacrifice and devoted work done at The Hague in the 
conferences of 1899 and 1907. I think the committee should make clear the 
relation which it means to bear to all that work and all that was accomplished 
then, and I am sure that the clear understanding that the committee is begin- 
ning its labors in this spirit will be gratefully received by the people of all 
the civilized countries of the world. I know that it will be so among the people 
of my own country. 

(2) We have received from the Secretariat of the League of Nations, in 
printed form, plans for a Court of International Justice having very high 
authority; the jurists of Norway, Sweden, Denmark, Holland and Switzerland 
have met and discussed this very subject and they have formulated their con- 
clusions and have formally communicated them to the Secretariat of the League 
of Nations, and these conclusions have been transmitted to us. Also, Germany 
and Austria have sent expressions of their views. In some way we should 
indicate to all these nations the sentiment of profound respect that we have 
for the work that they have done. We should treat their recommendations 
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or suggestions with due respect and not pass them sub silentio. This resolution 
was designed to carry to the minds of our friends in these countries the knowl- 
edge that we recognize the work that they have done with great respect and 
with the purpose of due consideration. Another idea is involved in the resolu- 
tion. It is that there may be something invidious if we try to select among 
these plans one rather than another for a basis of discussion. There can be 
nothing of that kind if we take the conclusions of all countries reached at the 
Second Hague Conference. And we here come from but a few countries. We 
cannot come from more than ten if there are only ten of us. But let us see 
that the people of other countries from which no citizen sits here understand 
that we are going to consider in our work not only the feelings of the people 
of the countries from which we come, but the feelings and the opinions of the 
people of all countries. Let us lay down in some such declaration as this a 
broad foundation of unanimous international consideration of international 
subjects. I hoped that this resolution would carry to the people of all countries 
the idea that we were going to start by considering as the basis of our discussion 
the conclusions that they had taken at the Second Hague Conference. The 
working out of this resolution would be precisely as the president has suggested, 
that we take up the provision and form of court adopted at The Hague as the 
basis for discussion. For example, if we determine to take up first the subject 
of the jurisdiction, the competence of the court, the provisions of the Hague 
Conference would be the basis of discussion and the provisions of the five-Powers 
plan would be read as relevant to that. Whatever there may be in the Austrian 
or the German plan relevant to that, should also be read, and then we could 


proceed to our discussion. The object, the effect of the resolution will not be 
so much to affect the order of our work as it will be to declare the principal 
point from which we propose to start.? 


Speech of June 18, 1920 


We have now come face to face with the difficulty which prevented the 
adoption of the plan for a permanent court by the Second Hague Conference 
of 1907. That difficulty was the unwillingness of the large states to permit 
the members of the court to be named by the majority, which would always 
be composed of representatives of the smaller states, and, on the other hand, 
the unwillingness of the smaller states to permit to the larger ones a preponder- 
ance of power and authority, which was deemed to be inconsistent with the 
theory of equal rights of sovereign states. One view has been stated by a part 
of our colleagues, and the other by another part, and those two views are opposed. 

i'The resolution as adopted by the Committee reads as follows: 

“The Committee begins its deliberations by rendering in the first instance homage to the 
labors of the Peace Conferences of The Hague, which have already prepared with exceptional 
authority the solution of the problem of the organization of a court of international justice. 

“Ready to consider in addition the projects emanating from governments, from confer 
ences initiated by governments, of scientific international associations. and of jurists of 
every nationality, whose labors have preceded its own, it will take note of all sources of 
information which are at its disposition in order to justify the confidence of the Society 
of Nations.” 


| 
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A statement of them does not solve them—it does not solve the question. The 
simple adoption of one view by itself would apparently send the plan of the 
court to the Council of the League of Nations with the most difficult question 
unsolved. 

It seems to me that both views are, in a broad sense, right. We must accept 
and sincerely support the equal rights of every sovereign state—that is the 
foundation of the law of nations. On the other hand, we must realize that 
an aggregation of fifty millions or one hundred millions of people will have 
more active interest, more important affairs, dependent upon the action of the 
court than an aggregation of one million or one hundred thousand; so that the 
equality of sovereign states in law does not agree with the inequality of practical 
interests which depend, not upon the grouping of individuals in states, but 
upon their production, their trade, their commerce, their activity. The two do 
not fully agree and each has some right to its view. 

For example, we may say that in the cases of arbitration which have been 
brought before the present Arbitration Court at The Hague, only few countries 
have been concerned, and doubtless there are many countries whose mode of 
life and whose international affairs are such that they will seldom, if ever, 
have recourse to any court. Now, our problem, it seems to me, is to reconcile 
these two views, which approach one another from very different points, the 
one coming from the constituted and indisputable point of the legal equality 
of states, and the other from the practical point of view of a deep and extensive 
practical interest in the subject. Can we not find some mode of constituting 
this court which will be consistent with both, and which will preserve the true 
interests of both? That, it seems to me, is the most serious problem which 
is committed to us. Similar situations frequently arise in life. A number of 
citizens of any free country have to determine some question regarding which 
they have an equal right because they are equal politically with equal voice 
in the affairs of their country. At the same time, some of them have a much 
greater interest in the matter which is to be disposed of than the others. It is 
not at all uncommon that in the exercise of the free right of equal citizenship 
such dispositions of practical matters be made as to recognize their greater 
practical interest. Can we not accomplish that task? 

Allow me to refer to an example which naturally arises in the mind of an 
American. When the present Constitution of the United States was formed 
there was precisely the same kind of question raised in the convention of 1787. 
We were all independent sovereign states—some large, some small. The large 
states were unwilling to permit the majority of the smaller ones the control 
which would come from equal representation, and, on the other hand, the smaller 
states were unwilling to allow to the larger ones the preponderance of power 
which would arise from the recognition of their greater population and wealth. 
That impasse was disposed of by the creation of two chambers, in one of which 
the states are represented equally, and another in which the population is rep- 
resented without reference to the sovereign states in which the people reside. 
Now, I mention that, not for the purpose of proposing that disposition here, 
but for the purpose of illustrating the way in which such a question has been 
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disposed of, and disposed of so that for 130 years it has worked practically 
and satisfactorily. That disposition has been followed by many nations. In 
Central and South America similar questions have been solved in a similar way; 
and in every country where there is a bi-cameral legislative body, you will find 
that there is a reconciliation, by means of the two chambers, of certain con- 
flicting ideas. Now, that is the method of development of political freedom. 
That is the method of the development of civilization,—finding practical methods 
of reconciling, for useful activity, conflicting political theories. And that is 
our task. 

I must confess that after much groping, much searching, among many pro- 
posals, I have not yet found any which is entirely satisfactory to me, but I have 
found so many which come very near, that I am certain we will reach it by 
discussion, by comparison of views, by the enlightenment which comes from hear- 
ing the expression of opinion from different points of view. I am confident from 
what has been done that we will reach a practical solution, although I cannot 
get to it now completely. There is some objection to every suggestion. I wish 
very much for an opportunity to study the suggestions made by Baron Descamps 
yesterday and those made by M. Adatci. My hearing them, with my defective 
knowledge of spoken French, has not been sufficient for me. 

I think there is another thing, however, that may now be said. We are 
a committee invited by the Council of the League of Nations to prepare a plan, 
which is to be formulated and submitted by the Council to the members of the 
League for adoption; it is to be a plan for the establishment of the Permanent 
Court of International Justice. Now, let me say in passing, that I believe that 
the court we create should be a court to coéxist with and bear due and appro- 
priate relations to the existing Permanent Court of Arbitration at The Hague 
—not to be substituted for it, but to form part of the same system of inter- 
national judicature. 

I propose not to discuss but to suggest for consideration this question: 
How far should our plans articulate with the existing organization of the League 
of Nations, the formation of the Council, the formation of the Assembly? Should 
we form a plan having close relation to that political organization, or should we 
form a plan which ignores that organization? It does not follow from the fact 
that the organization of the League of Nations is political, excepting Articles 
13 and 14 relating to the court, that there can be no intimate relations between 
that political authority and the formation of the court. It may be that we can 
find there the solution of our question. At Paris, the Peace Conference secured 
a modus, which did not satisfy entirely both views, in the constitution of one 
chamber,—the Assembly in which every Power great and small is equal to every 
other; and another,—the Council, in which there is a preponderance of the 
great Powers. 

Now, is it possible that the Council and the Assembly will accept and put 
into force the plan of the court if the plan ignores their existence? How are 
courts constituted originally? However perfect may be the distinction between 
judicial and political powers, the personnel of the judiciary must necessarily 
have its origin in the political power. In my own country, the justices of the 
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Supreme Court and all of the Federal courts are appointed by the President. 
The judges of the Court of Cassation in France owe their appointment to polit- 
ical authority. Our colleague, Lord Phillimore, whose judgment upon a judicial 
question would be without fear or favor as to any political authority, never- 
theless derives his appointment from political power. Under every plan sug- 
gested, the judges come from a political authority. 

I beg to suggest, for the consideration of my colleagues, whether possibly 
the election of judges by the concurrent vote of the Assembly and the Council 
might not point out, for our purpose, the same solution of this difficult question 
which already has been accomplished on the political side. That would have 
several advantages. The effect of the necessity of concurrent action by two 
bodies is that neither one can do anything which is oppressive in respect of the 
interests specially represented by the other. That is so in the making of all 
laws, and it is so when appointments are to be made by legislative bodies. The 
effect of the practical working would be that in the Assembly, where the smaller 
Powers are in majority, they would protect the interests of the smaller states, 
and in the Council, the larger Powers having a preponderance, would protect 
such practical interests of their greater trade and their greater production as 
would be submitted to the court. The practical effect would be that the selection 
would be made at the time of the meeting of the Assembly; that would be 
necessary, and the electors would be canvassed; one could discuss and consider 
individual names at that time. 

The practical method of reconciling differences between two bodies is a com- 
mittee of conference,—a small committee of conference. In that committee all 
considerations of good faith, all justifiable doubt or apprehension of injury to 
interests, would be considered without the difficulty that comes from publicity. 
This selection of judges is an intensely practical thing, and care must be taken 
not to have it undertaken in such a way as to drive off and practically exclude 
all the best men. The best men in all countries will be unwilling to permit their 
names to be put before the world in a contest for something which perhaps they 
would have to make great sacrifice to accept. The best men, the men we want, 
are the men whom you have to urge to come in; these men will not be candidates. 
On the other hand, if you elect a man who seems to be the best, you must have 
some way of finding out whether he will serve. For example, the Council selected 
as a member of this committee a very old and valued friend of mine in the 
Argentine, M. Drago—a most admirable selection. M. Drago could not come. 
How many times, if you are going to elect a judge, will you not find that 
situation? Of the members of the committee, a majority are not the ones 
originally named. Even for this service, to get the committee, a process had 
to be worked out for finding out who could leave his home and his occupation 
to come and render the service. This committee was constituted by an authority 
absolute. When Sir Erie Drummond wrote to a jurist inviting him to render 
this service, we all knew that the Council for which Sir Erie spoke had absolute 
authority to make the person receiving the letter a member of the committee. 
You cannot get that by the ordinary process of election. In an ordinary method 
of election, the candidate will not say that he will serve before he knows whether 
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it will be offered to him, and the election therefore has to take place before the 
electors know whether the candidate will serve, and the practical method of 
dealing with that is some such method as this conference committee between 
the two bodies. 

I do not state this view as a conclusion, but as a method which has occurred 
to my mind as being perhaps nearer to the accomplishment of our object than 
anything else that has been suggested, the object being, in any arrangement 
we make, that both the divergent interests shall have a negative power to prevent 
injustice and an affirmative power to propose action and in dealing with practical 
questions. If these two powers exist, it should be worked out in some such 
practical way as that in which free self-government is carried on in every 
country where it exists. 

That is all that occurs to me to say at present, except that I will preserve 
an open mind for the most respectful consideration of the suggestions of my 
colleagues on the committee. 


Remarks of June 21, 1920 


[ beg to express my appreciation of the clear and satisfactory way in which 
the president has responded to the request which I made at the last session, 
in explaining the plan he has proposed, and I can assure the president that the 
plan will be studied and considered by me with the most sympathetic feeling 
and high appreciation of the elements of value of the proposition. 

When I was called upon to speak at the last session, 1 was about to make 
some observations upon the general subject of the theory which underlies our 
whole procedure of the formation of the court, and to follow such observations 
by some other reference to the practical necessities imposed upon us by our 
assignment of duty here. 

There are two fundamental principles laid down by the members of the 
committee, with which I think we all agree, and by which I think we are ready 
to have any suggestions we make decided. One is the proposition that the end 
of this court which we are about to recommend is justice. Unless that court 
succeeds in doing justice, it is worthless; we shall have failed in our efforts. 
The other proposition is the equality of sovereign states; to that we all agree; 
that we are bound to maintain, for it is the very basis, the sub-stratum, which 
underlies the law of nations. Without that, there is no law, and we return to 
the days of barbarism and unrestrained brute force. 

In applying the first principle, we are seeking justice. The task is one of 
the adaptation of means to an end; it is that we may recommend that the pro- 
posed court be so constituted that, with the greatest certainty possible to human 
nature, it will do justice,—a practical adaptation of human means to secure 
a divine end. 

In applying the other principle, that of the equality of sovereign states, it 
is necessary to consider the nature of the transaction on which we enter and 
to see whether the principle covers the transaction. The principle is limited 
definitely. The equality of states does not mean that they are equal in numbers, 
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in extent of territory, in wealth, in power; it means that they are equal in the 
sovereign right to control their own actions and to freedom from accountability 
to others. It relates to the rights of each state over its own territory, its own 
subjects or citizens. Every state is exercising these rights in agreeing or refusing 
to agree to any arrangements we propose. Monaco, Luxemburg, Haiti, San 
Domingo, have the same inalienable right to consent or refuse to consent as 
Great Britain or France. That is the exercise of equality. In brief, it is equality 
in the exercise of the rights of sovereignty. 

When, however, we come to the creation of a court, we pass beyond the 
exercise of the rights of sovereignty. In constituting a court which is to 
render judgments limiting the rights of nations, we shall net be merely 
exercising the powers of sovereignty. What sovereign right has France to limit 
the sovereignty of Italy, of Great Britain? What sovereign right has Italy to 
name a judge to say if the power of France should be limited? Whence does 
this power come? From the sovereignty of Italy? It comes from consent; it 
has its origin in consent, not in the theory of sovereignty, not in the law of 
nations; it is purely conventional. The right of Italy to name a judge who 
can give decisions limiting the sovereign rights of France comes, not from the 
sovereignty of Italy, but from the consent of France. 

As the function to be observed is a function not resting in sovereignty, but 
resting in consent, then, in determining whether the consent should be given 
mutually and upon what terms, we must consider not merely the theory of 
national equality, but the conditions and circumstances of the agreement which 
we are proposing to make. You have passed from the field of exclusive applica- 
tion of the theory of equality of nations. You have passed into a different field, 
in which, to determine what course should be followed, you must consider every- 
thing as relevant that is reasonable. You cannot say you wish to consider alone 
the doctrine of equality; you cannot say you must exclude from consideration 
all those circumstances from which one nation derives the greater interest in 
a subject-matter than another. All relevant facts must be considered. 

For example, take the Convention for a Universal Postal Union. The nations 
which have made that agreement were equal undeniably, but is that equality 
treated as the sole test of the stipulations included in the agreement? No! 
There are, I think, seven classes, the nations being classified according to the 
benefits which they derive from their business, and also according to their 
resources for bearing the expense. Great Britain, Japan, Italy, France, the 
United States, Germany, Austria-Hungary, pay many times as much as the 
smaller states. That is an illustration of the way in which practical common- 
sense deals with the basis of agreement for a specific object between equals, and 
that has been carried into the basis of the League of Nations, the nations being 
obliged to bear the expense in the proportions of the Universal Postal Union. 

The moment you depart from the basis of unanimous agreement, which in 
diplomatic conferences connotes the uncontrolled equality of states, and submit 
anything to the determination of a majority, you have left the field of sover- 
eignty and subjected yourself to the application of other considerations than 
those of the equality of states. 
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What kind of agreement will it be reasonable for all our countries in the 
exercise of their equal sovereign rights to enter upon? It is to attain justice. 
But to agree merely to attain justice is to accomplish nothing; for all civilized 
nations are already agreed to do justice to each other. What we are to seek 
is a practical means of so limiting the weaknesses, the passions, of so enlight- 
ening the ignorance and awakening the understanding of men engaged in the 
affairs of nations, that there will be the highest possible probability of justice 
being done. 

The object is to secure an institution which, by the application of just 
principles, will curb the exercise of power, and it is because that is an essential 
object to be attained that we find throughout the history of the effort to create 
such a court, a clear division of the smaller nations, on one side, and the larger 
on the other. The division which occurred in 1907, and which is here before 
us today, is the best proof that among the fundamental necessities of the case 
is the curbing of power. Whose power is to be curbed? Not the power of Haiti 
and of San Domingo, but the power of Great Britain, of France, of the United 
States. We are not called upon by the general voice of the civilized world to 
make an effort towards the establishing of a court to curb the power of 
Norway or Holland. The great Powers, with their immense armies and navies, 
in the presence of which the smaller nations of the world feel that their lives 
are in danger, unless justice prevails and a practical method of securing justice 
be agreed on, are to be curbed. This court will be a court to curb the power 
of these great nations, on the one hand, and to give protection to small nations 
on the other. 

It follows that the nations are not similarly situated in respect of this project. 
The surrender of power to limitations imposed by a court is a surrender made 
chiefly by the great Powers. Small Powers surrender practically nothing, but 
they get protection, which the great Powers do not get. I repeat that the great 
Powers and the smaller Powers, who have been opposed since 1907, are not 
similarly situated in respect to this question. One is the group that is giving, 
another the group that is receiving, and you cannot solve a question of that 
description which affects different states in a different manner, in which the 
states have different kinds of interests, by the application of the theory of the 
equality of states. You must deal with it as a question to be considered upon 
the basis of the realities that are to be affected, and it is not reasonable to 
suppose that these great states will consent to have their power limited, to 
surrender their sovereignty to a tribunal the constitution of which is to be 
entirely within the control of the smaller states. The simple constitution of 
the court by a majority of equal states would place them in the hands of the 
smaller States, who give little and get much, and always they would have the 
power to over-ride the larger states, which give much and get little. 

It is not wise always to think of states as if they were not composed of 
individual human beings. There is a particular distinction which divides the 
people of nearly every country. Every mind will revert readily to the differ- 
ences between the military party and the peaceful party in a country in its 
relations with the other states. During the recent war, at times there was a 
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tendency towards peace, when the peaceful people of Germany wished to end 
the war; and then a movement the other way, and the military party secured 
the ascendancy again. In every country there are these parties, and they are 
always in conflict. What we must do is to present a reasonable proposal, to 
insure that the principles of peace and of justice may take the control in each 
country. 

The principle of equality of states has, in recent years, met another principle. 
The growth of democracy in the world has been accompanied and produced 
by the growth of the conception of individual personal independence. Our 
recommendations in respect to the court will have to be submitted, not to the 
Foreign Offices; they will have to be submitted to those great democracies of 
hundreds of millions of people, knowing but little about international affairs, 
ill-informed, not accustomed to consider or to discuss or to act upon them,— 
and they control the Foreign Offices. The government must reach decisions 
which commend themselves to the great popular mind in our modern democratic 
governments. With these hundreds of millions of plain people, the theory of 
equal sovereignty is accepted, but it is a weak motive as compared with the idea 
that a man counts as much in his own country as in another. No theory of 
sovereignty or equality is going to get out of this man’s head in France, in 
England, in the United States, that he is just as good and just as much entitled 
to his voice in the world as the man in another country. And you propose to 
each member of this multitudinous sovereignty, that his country shall surrender 
its sovereign rights of control to a tribunal made up in such a way that a man 
across the border weighs as much as one hundred men on the other side. See 
what result you get. The tendencies of intercourse and these efforts that are 
drawing countries nearer together, are leveling the differences and favoring 
individual manhood and the rights of a universal majority as against the exten- 
sion of the application of equal sovereignty. The people of the United States 
number more than a hundred million, and if you ask the hundred million to 
consent to the sovereign rights of their country being limited in a court in which 
the one-half million in Honduras can outvote them, all the Foreign Offices in 
Christendom can never succeed in getting this recognized. 

After all, there is that element of individual right and interest involved in 
all these international troubles; the greater part of the troubles are troubles 
where a country is championing the cause of its nationals. Remember that the 
question to be put to the public in these great countries is not a question of 
consent to the application of sovereignty; it is a question of creating power by 
consent, a power which is not founded in sovereignty, but a new power with 
a right to control the action of the several states. 

[ would not for a moment be thought to be pessimistic or critical in my 
judgment of the probable conduct of any country, which, under whatever agree- 
ment we make, finds itself engaged in the construction of a court; but I have 
to look facts in the face. There are backward nations, many quite shut up 
within themselves, some of them centuries behind in political development. 
Those nations which are the most backward are the nations which have the 
least interest in the court. But according to the simple method of constituting 
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a court following the principle of equality, all those backward nations would 
have a vote. 

Some nations which are included within the theory of equality are countries 
in which the principle of ex-territoriality is still applied, and they will have 
a vote, and the proposal is that because equality has been accorded to them 
they are to have an equal voice in constituting this court, although it has been 
necessary to maintain ex-territorial tribunals in these countries inasmuch as 
the principles of their jurisprudence are so different from those obtaining in 
the greater part of the civilized world. And this is so to maintain the rights 
of foreign nations under international: law, notwithstanding the theory of 
equality. 

What I have said relates only to the weight and value of opinion in these 
backward nations. There is, however, another thing to be said; the nations 
will not come to the constitution of this court with minds that are tabule rase. 

The experience of ordinary life and of nations shows that there will be com- 
binations. I say not that there may be, but that there will be. Human nature 
has not changed radically. The men who ought to be in this court are the men 
who should be sought by somebody competent to offer to them the appointment. 
We will have to seek them and urge them to consent to exile themselves from 
their homes, to abandon their careers, to commit their future; and the men who 
ought not to be there will be the men who will intrigue to get there, the self- 
seeking men, the men who cannot rise to the highest places in their own courts 
will seek places in this court, and they will seek support, while the best spirits 
will quietly go on with the performance of their own duties. That is certain. 

Who can go back home and say that this is not so? And what will be the 
response? People are asked to create a court and to give their consent to create 
a power which may be exercised in the way that I have described, to control 
them. It is not so that governments perform their duty and maintain their 
proper rights. If they are to consent away that power they must see that the 
power they consent away will be guarded, and for the reasons which I have 
stated very crudely. We must adjust the differences of opinion in some practical 
way or we will have no court. 


Remarks of June 22, 1920 


Reflecting upon the suggestion of Mr. de Lapradelle and his reference to 
me, some of his suggestions seem to meet the requirements of the situation. 
I have made a memorandum in which I have sought to follow the idea Mr. de 
Lapradelle has expressed and to incorporate the most valuable propositions in 
the plan submitted to the meeting by the president: 


1. Election by Assembly and Council. 

2. Qualification, juridical eminence and character. 

3. Lists of persons deemed to have qualifications to be furnished before 
meeting of Assembly by the members of Permanent Court of Arbitra- 
tion at The Hague—the members appointed by each nation to propose 
not less than two nor more than four names, one-half to be from nations 
other than that by which the proposers are appointed. 
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4. Votes on the list thus formed as provided by Lord Phillimore. 

5. So far as vacancies may not be filled by election from this list, other names 
may be proposed by Assembly or Council and voted upon in like 
manner. 

6. In all elections the electors to be under honorable obligation to regard 
the qualifications stated and to seek adequate representation in the 
Court for the different systems of jurisprudence. 


I assume two fundamental propositions: That the Permanent Court of Arbi- 
tration at The Hague which now exists should remain, not be superseded—and 
that the new court should form a part of the judicial system of which the old 
court is a part. 

There are four different functions to be allotted to these two different judicial 
institutions : 

(1) to determine questions of strict law and questions arising from contracts ; 

(2) to determine questions depending upon the principles of justice applic- 
able in the absence of rules of strict law or contract provisions: 

(3) to determine facts which are unknown or are disputed ; 

(4) conciliation. 

These four points are to be provided for in this system of which the old court 
is part and the new court will be part. 

We must first consider that this new court must be provided for as a part 
of the system of which the League of Nations is part. We cannot accept the 
invitation of the Council and recommend a plan for a court which is not going 
to form a part of that system. 

| think that the participation of members of the Permanent Court of Arbi- 
tration is very desirable, because we have in that list men who are recognized 
in each country as being specially familiar with the subject with which the court 
is to be familiar, and with the personnel in other countries which are interested. 

Such a provision appropriates the initiative of the Norwegian Parliament 
in the work of the Nobel Committee. In the selection of the persons to whom 
the peace prize is to be given, the award is made upon lists furnished by previous 
recipients of the award. Professors of international law and other persons 
specially selected are called upon each year to propose names. Here we have 
a special class of persons who are called upon to propose names. If we look 
into the working of the government of each country in domestic questions, we 
see that it would not make a great difference whether the government of this 
country or that proposed names through a purely political officer who had only 
the idea of domestic politics in his mind, and who had to accomplish some object 
of domestic polities. Every court is subject to that. It is, however, very desir- 
able that we should make such dispositions that the persons in each country who 
make this suggestion for the International Court shall be persons who are not 
what is called ‘‘ playing politics,’’ but who have the international mind; that is 
what I take it we wish to accomplish by the selections proposed by the heads 
of universities. 

I think that the participation of the members of the Permanent Court of 
Arbitration rather comes at the beginning than at the end as suggested by M. de 
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Lapradelle. If it comes at the end, it would be as arbitrators to determine 
a difference between the Council and the Assembly. 

It is only the final decision which is important. The pressure of necessity 
will be more valuable than the power of decision by someone else. The legis- 
lation of the world practically is accomplished in the same way; differences 
between two opinions are recognized under the pressure of necessity ; there must 
be a law on such and such subject, and the advocates of the opinions which 
differ are compelled to reconcile their differences, because there must be a law. 
Here must be justice, and if the electors do not agree they are condemned for 
incapacity. If the members of the Court have the opportunity to propose this 
list, the origin of it will be a guarantee of qualification; and if the electors 
cannot agree upon one named, the opportunity to propose names outside the 
list will guarantee that someone be found. 

The last proposal that in all elections the electors are under an honorable 
obligation to regard the qualifications stated and to seek adequate representation 
on the court for the different systems of jurisprudence is, I think, a view in 
which we all agree. It seems to me that it also includes valuable ideas which 
have been proposed by a member of the committee. 

I claim no patent or copyright upon those various proposals, and admit that 
they are ‘‘stolen property.’’ 


NOTES ON SOVEREIGNTY 


WORLD 


By Ropert LANSING 


Former Secretary of State of the United States 


| ExpLANATORY Note.—These Notes on World Sovereignty were intended to 
be a third series to follow and supplement the Notes on Sovereignty in a State, 
which were published in two series in Volume I of THE AMERICAN JOURNAL OF 
INTERNATIONAL Law. This third series was not published at the time, however, 
because the logical application of the theory to the world as a whole seemed 
too speculative and to lack the practical value of the two series published in 
1907. However, the discussion seems less academic and more pertinent to 

{resent day philosophic thought concerning the political relationship between 
nations than it did fourteen years ago. 

The Notes here printed for the first time, are identical with the manuscript 
prepared in 1906. Possibly some changes might be appropriately made in the 
text in view of the new conditions which have arisen since the Notes were written, 
but it has seemed best to complete the three series in their original form and as 
of the time when they were written.—Rosert Lansine, December, 1920.] 


INTRODUCTORY 


Having reviewed in the preceding Notes’ the characteristics and qualities of 
the sovereignty which finds expression in a state, it is proposed to consider now 
the more extensive type of sovereignty which affects politically the entire human 
race and territorially the whole earth, and to which reference was made in the 
Introductory Note. The reason for considering the lesser form first has been 
stated, and the soundness of that reason will become more apparent in the 
course of the succeeding argument. 

The conception of the type of sovereignty which is manifested in the external 
and internal relations of a state, is necessarily limited by the point from which 
it is viewed. Thus far in the discussion that viewpoint has been the state as 
the highest form of a political organism in that it has attained complete develop- 
ment. In dealing with sovereignty in a state in its external sphere of activity, 
that is, in the relations between the sovereigns of different states, it was neces- 
sary to rest upon the assumption that these sovereigns were equal and equally 
independent. An assumption, however rational it may be, is never satisfactory 
and never conclusive; but from the standpoint of the state, the correctness of 
this assumption could neither be established nor disproved. Still the truth of 
an assumption relating to man as a political being and not as a moral being 


1 This JouRNAL, Vol. 1 (1907), pp. 105, 297. 
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must be capable of demonstration by historical facts. If the point of view is 
insufficient, it must be widened or a new one taken which will be comprehensive 
enough to embrace all that has been assumed, so that it may be tested by positive 


evidence. It is intended to do that in these Notes—to widen the horizon of the 


discussion. 

This more comprehensive point of view is the one already referred to, namely 
that which sees in the world but a single social organism all-inclusive and uni- 
versal, which minimize the sovereignties in states, affects their realities, and 
raises the question whether such sovereignties are real or artificial. Confessedly, 
if there exists a sovereignty that is superior to the sovereignty in a state, it has 
not yet developed into the positive type which is manifest in a political state and 
which history and experience recognize. It is still unformed and necessarily 
a theoretical conception. Nevertheless, it will be seen, as the nature of sover- 
eignty is viewed from the broader standpoint, that powerful political and moral 
influences are at work in the world to change the theory into practice. Among 
these influences, the most potent is the increasing realization by civilized peoples 
of the interdependence and mutual responsibility of states in_their political 
gnd_economic relations. 

This realization compels the conviction that the entire human race ought 
to be considered, and in fact is, a single community, which awaits the further 
development of modern civilization to complete its organization and make of all 
mankind a great, universal political state. There is, therefore, sufficient ground 
for an examination of sovereignty from this standpoint; and it will be found 
that, though there has been no formal recognition of the existence of such sover- 
eignty, the great states of the civilized world have recognized, perhaps uncon- 
sciously, its existence in the applied law of nations, just as they have recognized 
it in the sphere of morals by giving binding effect to the principles of humanity. 


THE IDEA OF A WORLD COMMUNITY AND WORLD SOVEREIGNTY 


Since it is possible to conceive of the human race as one body composed of 
a large number of political groups including millions of individuals, or as one 
body with these individuals as units, and, in either case, as a community, it 
follows from the very nature of things that in this unorganized mass of humanity 


there must be a certain body of individuals possessing a physical might sufficient 
to compel obedience by every member of the human race throughout the world. 


Such superior physical might constitutes sovereignty, and, since its only limit is 
the earth, it may properly be termed Warld Sovereignty. 

The objection may be made that this physical force has never been subjected 
to organization and has never been exerted, and that having remained without 
definite manifestation it is purely hypothetical and its existence theoretical 
rather than actual. But the existence of such supreme force is self-proving. 
Since each human being possesses a measure of bodily strength, the union of the 
physical strength of all the human beings in the world must represent the col- 
lective might of mankind. Divide that collective might unequally and a pre- 
ponderance rests with a certain body of individuals and a lesser portion of such 
physical power with the remainder of the race. The possessors of the preponder- 
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ant amount of power, including as a factor intelligent coéperation, are humanly 
supreme in that they can enforce their collective will throughout the earth. 
That dominant body of individuals possesses the World Sovereignty and is itself 
the World Sovereign. 

If the opinions of those writers, who maintain that the state possesses the 
sovereignty or that the state is preéxistent to sovereignty, are accepted as cor- 
rect, any discussion of World Sovereignty prior to the actual organization of 
the entire human race into a universal political state would be illogical; but, 
following the conclusions reached in the preceding series of Notes, that there 
is a sovereign before there is a state, that the organization of a state is an act 
of sovereignty, and that the existence of a community is conclusive evidence of 
the existence therein of superior physical force, #.e., of sovereignty, the very 
conception of a World Community compels the recognition of a World Sovereign 
and of World Sovereignty. 


THE IDEA OF A WORLD STATE 


The first positive and direct expression of World Sovereignty must of neces- 
sity be the organization of a World State, which presumably will be of a federal 
character for two reasons, first, because the world is already divided into organ- 
ized groups of individuals forming political states, and, second, because the 
federal state is the most highly developed political organism of modern civiliza- 
tion. The idea of a World State is not new; in fact prior to Grotius the idea 
was general; but under the artificial sovereignty of the Middle Ages it was 
substantially an impossibility. Today, however, based upon a higher conception 
of sovereign authority and a more enlightened code of political ethics, the idea 


is gathering new force. 
Bluntschli says: 


It will take many centuries to realize the Universal State. But the longing 
for such an organized community of all nations has already revealed itself from 
time to time in the previous history of the world. Civilized Europe has already 
fixed her eye more firmly on this high aim. . . . Meanwhile unconquerable time 
itself works on unceasingly bringing the nations nearer to one another, and 
awaking the universal consciousness of the community of mankind; and this is 
the natural preparation for a common organization of the world. . . . Only in 
the universal empire will the true human state be revealed, and in it international 
law will attain a higher form and an assured existence. To the universal empire 
the particular states are related, as the nations to humanity.’ 


In the last sentence quoted the idea of the writer that the ‘‘universal empire’’ 
will have a federal organization is brought out, but, since he gives the state 
precedence of sovereignty, he could not logically consider World Sovereignty 
as existing until the World State is in esse. Accepting the conclusions reached 
in the previous Notes that sovereignty is coéxistent with the community, and that 
the state is one of the manifestations of sovereignty, it is impossible to recognize 
the Community of Mankind without acknowledging the existence of World 
Sovereignty. 

2 Bluntschli, Theory of the State, 3d Edition, pp. 26, 31, 32. 
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INDEPENDENCE OF STATES 


This sovereignty, which as yet lacks positive and direct expression, may be 
seen by a survey, from the broader point of view, which has been assumed of 
the external sovereignty of a state. Independence is the outward manifestation 
of such sovereignty. As was said in the Note upon Independence,* real sov- 
ereignty in a state must possess that attribute. This assertion needs no further 
proof of its correctness than the statement. When sovereignty is viewed from 
within the State, it is easy to understand and evident in the various phenomena 
of society; but, when two or more states, each with an independent sovereign, 
come into opposition so that the wills of their sovereigns do not harmonize, and 
each sovereign attempts to be independent and to exercise exclusive sovereignty, 
the state of affairs resulting is paradoxical, for manifestly two supreme authori- 
ties cannot exist within the same sphere. 

Take, for example, the specific instance of two states territorially contiguous, 
one of which is physically stronger than the other and could, if it so willed and 
was not prevented by other states, destroy the sovereignty of its weaker neighbor 
by depriving it of independence.* In the instance given, is not the weaker 
state dependent upon the volition of the more powerful for its independence? 
Or, if the more powerful is restrained from aggression by the fear that other 
states might intervene, is not the weaker state dependent upon the combined 
physical force of these other states for its independence? Can there be such a 
thing as dependent independence? Under such conditions, what becomes of 
the reality of the independence of the sovereign of the weaker state, and what 
becomes of the reality of its sovereignty ? 

The answers to these questions are obvious. The idea is thus stated by 
Bluntschli: ‘‘If a state is compelled to recognize the political superiority of 
another it loses its sovereignty and becomes subjected to the sovereignty of the 
latter’’ (Bluntschli, p. 506). And again: ‘‘If a state were responsible for the 
exercise of its sovereignty to another state, its sovereignty would thereby be 
limited’’ (Ibid., p. 509).5 The conclusion is that, no matter how real sovereignty 
in a state may be when viewed from the standpoint of the state itself, it is not 


3 This JoUBNAL, Vol. 1, p. 297. 

¢In this and in subsequent places where the sovereignty and independence of a state are 
spoken of, the phrases are used for the sake of brevity. In all such cases it should be 
understood that the sovereignty and independence of the sovereign of the state are intended. 

5 “According to the definition of an independent political society which is stated or sup- 
posed by Hobbes in his excellent treatises on government, a society is not a society political 
and independent, unless it can maintain its independence, against attacks from without, by 
its own intrinsic or unaided strength. But if power to maintain its independence by its 
own intrinsic strength be a character or essential property of an independent political society, 
the name will searcely apply to any existing society, or to any of the past societies which 
occur in the history of mankind. The weaker of such actual societies as are deemed politica! 
and independent, owe their precarious independence to positive international morality, and 
to the mutual fears or jealousies of stronger communities. The most powerful of such actual 
societies as are deemed political and independent, could hardly maintain its independence, by 
its own intrinsic strength, against an extensive conspiracy of other independent nations.” 
(Austin, Principles of Jurisprudence, 5th Edition, London, 1885, p. 187.) 
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real in fact but artificial unless the sovereign of that particular state possesses 
the physical force which, if exercised, can compel obedience from all mankind 
throughout the world. Doubtless the sovereign of the Persian, the Macedonian, 
or the Roman Empire, as each in its turn attained the zenith of its glory and 
might, may have reasonably claimed real sovereignty even in the broader sense 
and maintained the claim against the united strength of all other peoples; but 
in later centuries the Saracens, Charlemagne, and Bonaparte attempted and 
failed to establish an empire and obtain universal sovereignty. In the past one 
hundred years no state has become so powerful as to hope, much less has had 
the temerity to assert, that it could hold its sovereignty supreme and inde- 
pendent against a coalition embracing the other states of the world. 


ARTIFICIAL CHARACTER OF SOVEREIGNTY IN A STATE 

It is evident from the foregoing that the sovereignty in every modern state 
lacks the essential of real sovereignty, namely independence. Sovereignty, as it 
exists in a state, stands in much the same relation to the supreme might of the 
world that civil liberty stands in relation to the sovereign power in a state. 
From the broader point of view, therefore, the sovereignty in a state is dependent 
upon the collective physical force of mankind, or rather upon the collective will 
of those, whether considered as political groups or as individuals, who possess 
the preponderance of such force, and who are because of such possession actually 
independent. In the case of this dominant body all the essential qualities and 
attributes of real sovereignty are present, but it is unorganized, undetermined, 
and necessarily variable, composed of a multitude of individuals who are mem- 
bers of numerous states and offset against one another by race, national al- 
legiance, and other differences. But what individuals and what states enter into 
the composition of this sovereign body are equally uncertain from the fact that 
this World Sovereignty has never been directly exercised by the possessors or 
by an agent directly authorized by them to carry out their sovereign will. 

The artificial character of the sovereignty in a state when compared with 
the reality of World Sovereignty, while demonstrable by abstract reasoning, 
may be also proved by reference to concrete facts. 

History furnishes numerous instances of the loss and restoration of sover- 
eignty in a state—lost through the exercise of physical force external to the 
state and superior to that within the state, and against the will of the sovereign 
of the state; and restored by the voluntary act of the possessor of the superior 
external force or under the coercive influence of other external forces, and not 
by the physical might within the state itself. Such evidence is conclusive of 
the fact that the sovereignty in a state is artificial and that the independence of 
its sovereign, though asserted by it and acknowledged by other states, is not real 
and self-maintained. 

To illustrate the force of this evidence, a few examples will suffice. 

An event in recent history belonging to this particular class of proof was 
the result of the Franco-German War in 1871. After French sovereignty and 
independence had been swept away by the victorious armies of Germany, the 
sovereignty and independence were restored by the conquerors in exchange for 
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the undertaking of the French Government to pay a large war indemnity and 
the cession of Alsace-Lorraine. This restoration was the voluntary act of the 
possessor of a physical force proven by actual demonstration to be superior to 
any such force within the French state. Clearly the sovereignty and indepen- 
dence of the latter rested for their continuance upon the will of the victor, or 
possibly upon the fear of Germany that continued possession would arouse the 


hostility of other Lurcpean Powers. In either ease, French sovereignty and 


independence lacked reality and were manifestly artificial. 

A similar example of conquest and restoration was presented in the war 
between the United States and Mexico. The military forces of the United States 
overthrew the Mexican Government and acquired the sovereignty of the repub- 
lic, but it was voluntarily restored upon Mexico agreeing to certain conditions. 
Mexico could not have secured such restoration by its own power. Mexican 
sovereignty was, therefore, dependent upon the will of the conquerors; and, 
since it was dependent and not independent, it was artificial. 

Another class of historical evidence, cumulative but not identical with the 
preceding, is that which is presented by the existence of such states as Belgium 
and Luxemburg, which have sovereigns apparently independent and supreme, 
because the sovereigns of the great European Powers by mutual agreement 
permit such independence upon the express understanding that in case of wars 
between the guarantors these states shall remain neutral. 

None of these neutralized states possesses in itself sufficient physical force 
to maintain even for a brief period its sovereignty and independence in case 
it should be attacked by one of its powerful neighbors. They rely upon the 
jealousies existing between the surrounding nations to preserve their political 
and territorial integrity. Clearly the sovereignty in a state of this sort depends 
upon the collective will of foreign sovereigns, or upon their several sovereign 
wills acting separately but harmoniously to secure the same end. 

Further evidence of the same character is derived from the political status 
of certain of the Balkan States and Hawaii prior to its annexation to the United 
States. It would be irrational to claim that in any one of these so-called inde- 
pendent states there is a sovereign capable of maintaining independence solely 
through the possession and exercise of physical force. It is evident from their 
history and from their present condition that such states exist as distinct self- 
governing communities solely because other states, whose political and commer- 
cial interests are involved, cannot agree that any of their number should extend 
its dominion over the territory of the lesser states and absorb its sovereignty 
over their people. 

Similar proof may be seen in the present international condition of Turkey 
and China, whose helplessness among the nations has been long a recognized 
political fact, though it may not continue in the future. 

The Turkish Empire, differing so widely in its governmental system, moral 
standard, and religious belief from the Christian nations of Europe, which are 
vastly more powerful than it is, continues as a so-called sovereign and inde- 
pendent state because of the rivalries of the European Powers, which view with 
distrust and disfavor any manifestation by one of their own number of an intent 

The Turkish Empire, differing so widely in its governmental system, moral 
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to deprive the Ottomans of their sovereignty. Concerted action by the civilized 
Powers has become the established policy of Europe in dealing with Turkey. 

The present physical weakness of China in spite of its immense population 
and great resources was demonstrated a few years ago during the Boxer out- 
break. When at the close of that extraordinary event the Imperial Government 
was reéstablished and Chinese sovereignty was restored by the victorious allies, 
that sovereignty was clearly dependent upon the consent of the various Powers, 
whose forces occupied Peking. That they voluntarily surrendered the sover- 
eignty to the Chinese was because they preferred that it should be retained 
within the Chinese state rather than that it should be held by one or more of 
their own number who would become thereby dominant in the Far East. Again 
selfish interests are shown to be the controlling factor in maintaining the political 
independence of a state physically weak. 

In fact, the conflicting ambitions and mutual suspicions of powerful nations, 
neutralizing each other and forming a constant menace to the covetous and 
aggressive, keep in equilibrium the political condition of the world, becoming 
thus the uncertain preservers and guardians of helpless states. The European 
international doctrine of the Balance of Power and the American national 
policy of the Monroe Doctrine are practical manifestations resulting from this 
universal spirit of international distrust, which is so potent a factor in the 
politics of the world. 

From these illustrations it is apparent how artificial are the sovereignty and 
independence which are assigned by international usage to a state, feeble and 
powerless though it be to repel the hostile act of any one of the great national 
states of the world. 

As has been said, no single state, however vast its resources and population, 
could under existing conditions successfully withstand the combined and organ- 
ized opposition of the rest of the states in the world, any more than one indi- 
vidual member of a modern state could maintain his absolute liberty against 
the collective will of his fellow members. In each case superior physical strength 
is lacking to the individual state or person, and without superior physical 
strength the result cannot be accomplished. 

It may be said then that every state, whether strong or weak, whether great 
or small, whether rich or poor, whether civilized or barbarous, is in a sense 
a protectorate, a ward of the other states of the world, holding its political 
powers of them and responsible to them for its international conduct. In a 
word, every state is a member of the Community of Nations, wherein resides 
World Sovereignty, and which in the fullness of time will become, through the 
positive expression of that sovereignty, an organized political union, a Federal 
World State. 


EQUALITY OF NATIONS 


Having reached this point in the discussion, and having seen that a bond 
of interdependence makes of the states of the world something more than a 
mere collection of separate and independent units, each moving irresponsibly 
in its own distinct sphere; having seen that they in fact form an embryonic 
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political state, analogy to the fully developed type of the state previously con- 
sidered offers a reason for the hypothesis so universally adopted by publicists 
and governments, that every nation is the equal of every other nation in the 
world. From the consideration given to the character of independence and 
sovereignty in a state, it is evident that this cannot be an actual equality, a fact 
which has been forced upon some writers who have attempted to explain it by 
limiting the subject of equality, but the result has been destructive of the value 
of the assertion. 

For example, the modification of the hypothesis by Lawrence is unsatisfac- 
tory although suggestive of the fiction on which it is founded. He says: ‘‘From 
the time of Grotius to the present day publicists have declared that all inde- 
pendent States are equal in the eyes of International Law. The i hey 
speak of is not an equality of power and influence, but of legal rights.’’* Equal- 
ity of this nature is purely ethical, for rights unsupported by actual power are 
only moral precepts, which may possess influence, but never positive force. An 


equality among sovereigns to be real must be an equality of might, otherwise it 


is_artificial, an intellectual creation. 
Nor can the equality of states affirmed by Wheaton, nor the sovereignty to 


which he refers, be considered real, even from his own statement, in which he 
says: ‘‘The sovereignty of a particular State is not impaired by its occasional 
obedience to the commands of other States, or even the habitual influence exer- 
cised by them over its councils.’’’ It is manifest that with such sovereignty 
as this, the equality and independence of sovereigns are entirely artificial, resting 
only upon a legal assumption. It is this assumption which analogy explains. 

In discussing sovereignty from the point of view of the state, it was shown 
that in times of domestic peace individuals having certain qualifications attained 
through development are presumed to possess an equal share of the sovereignty 
of a single state, and that the same is true of states which as units composing 
a federal state are presumed to share equally in the federal sovereignty. The 
fiction of this assumption is proven when tested by the exercise of physical 
force, the ultimate appeal of the real sovereign. Since a war between two, three 
or four nations is no more destructive of the general peace of the world com- 
munity than a conflict between a few individuals in a state is destructive of its 
domestic peace, the persistent international condition is that of peace, as no 
conflict of modern times has been of sufficient magnitude to constitute a World 
War, thereby imposing upon the Community of Nations a general condition of 
belligerency. As a result the assumption of equality in the possession of sover- 
eign power during times of peace in the world, when a state possesses certain 
qualifications, such as a recognized sovereign and an organized and operative 
government, is never withheld from such a state in international intercourse. 

It should always be borne in mind, nevertheless, that the equality of indi- 
viduals in a state, the equality of states in a federal union, and the equality 
of nations in the Community of Nations are all artificial and based upon assumed 
qualities which can only be tested by the actual exercise of physical force. It 


6 Lawrence, Principles of International Law, p. 241. 
7 Wheaton, International Law, p. 45. 
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is true that a war between two states may demonstrate the relative amount 
of real power possessed by each, but, since the world is at peace, they remain 
to neutral states presumptively equal until the sovereignty of one is actually 
absorbed by the other. It matters not how great is the contest or how decisively 
victorious one of the belligerents may be, to the rest of the world the assumption 
of equality continues unaffected, for general peace prevails. 

Thus, although the Community of Nations lacks the organization essential 
to make of it a political state, the individual nations, by general though inde- 
pendent consent and not by direct command of a World Sovereign, employ 
that fiction of equality which in a state relates to the possession by individuals 
of the sovereignty. In the Community of Nations this is applicable to the 
equality of nations in the possession of the World Sovereignty. This assumption, 
so firmly imbedded in the Law of Nations, is a conscious or unconscious recog- 
nition of the unity of the states of the world in the possession of a universal 


sovereignty ; it_j rther ifestation of the tendency o 


hought tow organi unity. 


SUMMARY 


To summarize the conclusions reached : 

First.—There is possessed by a body of individuals in the world the physical 
might to compel absolute obedience from all other individuals in the 
world considered collectively, and from all individuals in the world con- 
sidered separately. 

Second.—This all-powerful body of individuals possesses therefore the real 
sovereignty of the world, the world being considered as a unit or a single 
and universal community. 

Third.—The sovereignty in every state as now organized politically is artifi- 
cial when viewed from the standpoint of the world as a single commu- 
nity; and such sovereignty depends for its sphere of operation and 
exercise upon the will of the body of individuals possessing the World 
Sovereignty. 

Fourth.—Since only the sovereignty existing in a state has been directly 
exercised, World Sovereignty has not up to the present time been posi- 
tively expressed. It remains passive through lack of harmony of purpose 
and unity of action by its possessors, and through the absence of proper 
channels of expression. 

Fifth—tThe nature of World Sovereignty in its present state of development 
is similar to that of the lesser sovereignty, which, viewed from the stand- 
point of the community or state, is real. The condition existing is analo- 
gous tv that in a community, wherein the real sovereignty has never been 
exercised although its existence is certain. Such a community is unor- 
ganized, for organization is a positive exercise of real sovereignty. 


THE LAW OF NATIONS. 


The definition of a Law given in the Note in which was discussed the relation 
of sovereignty and law in a state was ‘‘A rule of human conduct emanating 
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from the sovereign.’’ In adapting this definition of Law in its relation to 
World Sovereignty there is presented this difficulty: the Community of Nations, 
being unorganized, that is, without a government, and therefore without an 
agent of the sovereign to formulate in terms and formally proclaim rules of 
human conduct, the will of the World Sovereign cannot find expression through 
the usual channel of enacted law, by which the sovereign will is announced 
in a state. 

As a result of this condition, arising from the non-existence or non-develop- 
ment of a government in the Community of Nations clothed with legislative 
authority, the question may be reasonably and consistently asked, whether or 
not the body of rules known as the Law of Nations or International Law is in 
fact law in the common legal meaning of that word as applied to the rules of 
conduct issuing from the sovereign of a state, and can it be properly classified 
under that head. 

As has been shown, there must exist from the nature of human society and 
the constant intercourse between nations a World Sovereignty, and necessarily 
a World Sovereign. <A law to be law according to the definition given in these 
Notes must have sovereign authority behind it, whether it be a moral law given 
by a divine ruler or a statute law uttered by the governmental agent of the 
sovereign of a state. The Law of Nations, that is, World Law, must therefore 
emanate from the World Sovereign if it is indeed Law properly so-called. Since 
the will of the World Sovereign fails in positive and direct expression, it is 
necessary to determine, first, what that will is in regard to human conduct 
in the world, and, second, whether the body of rules which governments and 
publicists recognize as the Law of Nations, coincides with and actually expresses 
such sovereign will. If it is thus coincident and expressive then it is law in 
the legal sense; if it is not, then it is law only in name and not in fact. 


NATURAL JUSTICE 


It has been seen in the Note upon Law in a State,* that law arising through 
the decrees of judicial tribunals, when not interpreting enacted laws, is based 
upon the rational presumption that the sovereign of the state is persistently 
desirous of directing human conduct in accordance with the principles of natural 
justice. Thus, although a case may be entirely novel, it is assumed by a manici- 
pal court, in the absence of enacted laws applicable to such case, that the 
sovereign will isin harmony with the principles of natural justice, and the 
court applying those principles as it understands them renders a decision, and 
by that act makes known the will of the sovereign and announces the law, since 
the passive acquiescence of the sovereign is equivalent to a command. The 
point to be noted is, that the Jaw existed without formal enactment, the court 
being merely the agent for its announcement in terms. 

It is upon a similar presumption and assumption that the great body of 
the Law of Nations is founded. The conditions in a state and in the Community 
of Nations are analogous, The principles of natural justice or absolute justice 


8 This JounNAL, Vol. 1, p. 317. 
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or strict justice (whichever name most accurately defines the moral intent to 
be constantly righteous towards others) are by civilized states assumed to be 
in accord with the dominant sentiment of the human race, that is, with the 
nresumed will of the World Sovereign, except so far as repeated practice 
between governments has established a custom, in which case, as in that arising 
in a state, the custom overrules the abstract principle of natural justice. 
Consuetudo vincit communem legem. By these precepts sovereigns and their 
agents ought to be guided in their intercourse with one another as if the will 
of the World Sovereign had been declared in the exact terms of enacted law, 
even as in a state an individual is bound to respect the principles of natural 
justice in dealing with his fellows as a moral and political duty. 

Under the English juridical system the source of the Common Law and of 
the Law of Nations is recognized as resting on the same assumption of sovereign 
intent, and the latter is on that account given legal force in the municipal courts 
of England. Blackstone says: ‘‘The Law of Nations (whenever any question 
arises which is properly the object of its jurisdiction) is here adopted to its 
full extent by the common law, and is held to be a part of the law of the land.’’ ® 
‘Thus under the English system the principles of natural justice are applied 
both internally and externally to the state in the regulation of all human rela- 
tions. A similar recognition of the legal character of the Law of Nations appears 
in the Constitution of the United States, though it was undoubtedly but the 
principle expressed by Blackstone reiterated. 


CHARACTER OF THE LAW OF NATIONS 


These rules of international conduct, which from the nature of their source 
are necessarily ethical, may vary according to the interpretation which is given 
to them; and, since there is no constituted authority representative of the World 
Sovereign to declare and apply them, the meaning placed upon them is depend- 
ent upon the moral standard of the sovereign of a state who invokes and sanc- 
tions them. These variations find expression in the practices and utterances 
of governments, and coincident interpretations are frequently set forth in 
treaties. Treaties, however, like customs, may form numerous variants of these 
principles; and though presumed to interpret the will of the World Sovereign, 
they are not necessarily reasonable, just, or ethical any more than are the 
eustomary law and the statutory law emanating from the sovereign of a state. 

The relation of Treaties to the Law of Nations is well analyzed by Madison. 
He says: 


They [treaties] may be considered as simply repealing or affirming the general 
law; they may be considered as making exceptions to the general law, which are 
to be a particular law between the parties themselves; they may be considered 
explanatory of the law of nations on points where its meaning is otherwise 
obscure or unsettled, in which case they are, first, a law between the parties 
themselves, and next, a sanction to the general law, according to the reason- 
ableness of the explanation, and the number and character of the parties to it; 
lastly, treaties may be considered a voluntary or positive law of nations.*® 


9 Blackstone, Bk. 4, ch. 5. 10 Quoted in Wheaton’s International Law, p. 39. 
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Until an established custom or usage of nations is changed, or the utterances 
of governments are disavowed, or treaties are denounced or permitted to lapse, 
the sovereigns of the states accepting them are bound by them or assumed to 
be so bound; but, like customary and statutory laws, these may be modified at 
will by the sovereign, and are similarly unstable and subject to variation as the 
relations between nations are affected by new conditions resulting from political 
and commercial changes and the influences of a progressive civilization upon 
international morality. 


THE LAW OF NATIONS IS LAW IN THE LEGAL SENSE 


From the foregoing consideration of the origin and character of the Law 
of Nations, it will be seen that it possesses the essential features of law as 
found in states, and particularly that branch of law which arises from the 
same source, natural justice; and, though but partially developed through the 
lack of an established central government to act for the World Sovereign and 
to make formal declaration of the sovereign will, it has a quality of legality 
which is recognized and acknowledged by civilized states. 

Civilized states, like civilized persons, recognize the need of law to regulate 
their intercourse and to preserve social order. Because a law issuing from 
a proper authority is not enforced, that fact does not deprive it of its legal 
status. It still remains a law until annulled by a definite expression of the 
sovereign will. The same is true of the rules of human conduct that originate 
in natural justice, and which are recognized by the individuals in a state as 
legally binding, even though they may not be enforced. They still remain 
laws in the legal sense. 

Turning now to the wider field of the Community of Nations and the appli- 
cation of those principles of natural justice which affect the intercourse between 
nations and which are presumptively the will of the World Sovereign, the same 
proposition holds good. The fact that these principles are not enforced by a 
governmental agent directly delegated by the World Sovereign does not deprive 
them of their legal character or effect. They remain laws, and constitute a code 
of rules and a standard of right and justice, by which the external conduct of 
states should be judged, and in harmony with which governments should mould 
their foreign policies. 

Without a superior, supernational government, the sovereign of each state 
becomes the censor of its own conduct, the self-constituted agent of the World 
Sovereign to carry out the sovereign will in so far as that will applies to itself, 
its government, and the members of its state. 


DEVELOPMENT OF CERTAIN LAWS OF NATIONS 


It is natural that along certain lines of conduct there has been a more general 
recognition of the collective will of the world than along others, and that as 
a result in regard to certain subjects the desire and intent of the World Sover- 
eign have received a like interpretation by all civilized states. Such universal 
interpretation and application approximate, if they do not coincide with, enacted 
law. 
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Two prominent illustrations of this fully developed type of the Law of 


Nations may be cited; one, the universal declaration that piracy is a crime 
against the world; the other, the right and duty of all states to suppress the 
slave-trade, which is a crime against humanity. As to the criminality of these 
practices the sentiment of civilized peoples is today a unit. 

Piracy has been for ages condemned in word if not in deed. ‘‘Pirata est 
hostis humani generts’’ wrote Coke (3 Inst., 113), though at the same time the 
Elizabethan seamen with piratical license were plundering the ships and colonies 
of Spain. The history of the Buccaneers and the exploits of the Barbary cor- 
sairs show that until a comparatively recent time there was so great a lack of 
harmony in idea and action by nations that there failed to be an effective 
expression of the will of the World Sovereign. With the beginning of the 
nineteenth century, however, the opposition became so universal that piracy 
practically disappeared from the seas, except on the western side of the Pacific. 

In the case of the slave-trade, the legality of the traffic was generally accepted 
until the outburst of the spirit of individualism toward the close of the eighteenth 
century caused the civilized states of Europe to change radically their views 
upon the subject. Less than a hundred years ago the slaver plied his trade 
with little fear of molestation; and, although in a few states the traffic was 
denounced as immoral and by legislation declared criminal, there was no such 
general condemnation by the powerful states of the world as to warrant a gov- 
ernment to extend its suppressive operations to others than its own nationals. 

Under the influence of new ideas as to the rights of man and following the 
initiative of Great Britain, a new sentiment toward the institution of slavery 
became ascendant, and Christian states with practical unanimity prohibited 
their members from engaging in the trade, and by treaties agreed to suppress 
it upon the high seas. So universal was this prohibitive policy and so extensive 
were the treaty powers conferred, that there could be no reasonable doubt but 
that the moral sentiment of those controlling the physical strength of the world 
was hostile, not only to the slave-trade, but to slavery as well. This union of 
action and harmony of idea found definite expression in joint conventions by 
the principal nations of the world in 1885 in the Berlin General Act, and in 
1890 in the Brussels General Act, by which they mutually agreed to suppress 
the trade both on land and on sea. The sentiment of those possessing the World 
Sovereignty is but another name for the World Sovereign’s will under the 
influence of ethical principles, and the treaty recognition of such sentiment is 
but the formal interpretation and political sanction of such will. 

As a result of this attitude of mankind toward these two great public crimes, 
the one destructive of the institution of property, the other, of personal liberty, 
piracy and the slave-trade wherever practiced are subject to punishment by 
any political authority apprehending the persons engaging therein irrespective 
of their nationality or allegiance. In a word, the pirate and the slave-trader 
are world-outlaws, and have been so declared by the manifest will of the World 
Sovereign. 
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INCREASING RECOGNITION OF WORLD SOVEREIGNTY AND WORLD LAW 


The international adoption of policies like those relating to piracy and the 
slave-trade is a manifestation of the existence of a sovereign will in the world, 
which is super-national and supreme. It is suggestive of the possibilities of the 
future. The influence of the collective opinion of nations operating throughout 
the Community of Nations compels state after state to recognize the superiority 
of World Sovereignty over the sovereignty in a state and consequently the 
superiority of law emanating from the higher authority over the municipal legal 
codes of states. This influence is forcing political rulers of nations to submit 
to the dictates of the World Sovereign rather than to incur the condemnation, 
if not the hostility, of the great civilized states, the most powerful and most 
influential members of the Community of Nations. Thus far such disfavor is 
the punishment which follows the violation of those rules of the Law of Nations, 
the interpretation of which is substantially undisputed and which are confined 
chiefly to humanity of conduct.'' The fear of this disfavor or condemnation, 
though not an actual force, has become a powerful influence in directing inter- 
national intercourse. 

As yet such declarations of the sovereign will relate to that great common 
possession of mankind, the high seas, or to the conduct of hostilities between 
belligerent states in the futile attempt to make war humane. But such historical 
events as the intervention by foreign Powers in behalf of Greece in 1827 and 
in behalf of the Christians of Mount Lebanon in 1860, and the menacing pro 
tests of the great nations to the Ottoman Government against the treatment of 
the Armenians, are declarations of executive authority superior to national 
authority assumed in the name of humanity—or more properly in the name of 
the World Sovereign—which indicate a more perfect unity among nations for 
the enforcement of the sovereign will of mankind. 


DEVELOPMENT OF GOVERNMENTAL FUNCTIONS IN THE COMMUNITY OF NATIONS 


The beginnings of the three distinct branches of government in a state, 
as it emerges from the chaotic condition of barbarous individualism and becomes 
a political organism, seem to be simultaneous. The mind cannot conceive of 
the determination, the interpretation, and the application of the sovereign will 
being separated in the expression of sovereignty. That is, the expression of 
sovereignty, though it be a single and distinct act, necessarily involves the three 
functions of political government of which all relate to law. Therefore, what- 
ever may be the development of one branch of government, the other two 
branches should be in a similar state of development. If the legislative method 
is erude and simple, t' *xecutive and judicial methods will be equally crude 
and simple; and, conversely, if the legislative method is complex, the executive 
and judicial methods will be found to be complex. The three branches and 
functions of government develop along parallel lines. 

11“The duties which are imposed by these rules [of international morality] are enforced 
by moral sanctions, by apprehension on the part of sovereigns and nations of incurring the 
hostility of other States, in case they should violate maxims generally received and respected 
by the civilized world.” (Wheaton, preface, p. excii.) 
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This is Ulustrated in the present stage of the evolution of World Sover- 
eignty, which, being in the process of political formation, is simple, crude, and 
almost barbarous. In the Community of Nations, selfish individualism controls 
the actions of states. The executive function is rudimentary, giving but occa- 
sional and feeble evidence of existence. The judicial function is unformed; 
in its place is the barbaric method of trial by combat, or the more rational 
though primitive mode of voluntary submission to arbitration. And the legis- 
lative function, though giving evidence of development in the increasing number 
of international assemblages, is supplanted by the assumption that the will of 
the World Sovereign coincides with customs, usages and the principles of natural 


justice. 
THE LAW OF NATIONS, A COMPLETE LEGAL CODE 


(/ntil the time is ripe for the establishment of a central government to an- 
nounce, interpret, and enforce World Law, the express will of the World 
Sovereign, the Law of Nations will lack that great branch of Constitutional 
law which relates to the form, powers, and duties of government. It, however, 
contains that other branch of Constitutional Law which in a single state deals 
with civil or individual liberty, and_in a federal state with state liberty. In 
the Community of Nations this branch of law relates to national independence. 
With this exception as to governmental institutions, the Law of Nations is as 
complete in subject-matter as the body of Municipal Law in the most highly 
developed state, though there is wanting that consistency and harmony of inter- 
pretation and application which are the products of sovereignty when exercised 
through the agency of a fully organized and permanent government. 

Resting upon natural justice, like the Common Law of England which fur- 
nishes a complete body of laws applicable to every relation existing in human 
society, the Law of Nations is equally complete in its rules as to the relations 
existing in the society of nations. The rules of the Common Law, however, 
though limitless in source and application, require two things before they can 
be declared in terms—first, a controversy as to rights, and, second, a judicial 
determination of such controversy. It is not so with the rules of the Law of 
Nations; they may be and are declared by publicists and governments in the 
abstract without concrete cases arising. Thus in one sense the International 
Code is much more comprehensive and complete than the Common Law, though 
in fact the controversies between individuals are so numerous and so varied 
that a case is hardly conceivable in which the principles involved have not been 
passed upon and declared by the courts. The result is that the Common Law 
as it exists today is founded almost entirely upon precedent, while the Law 


of Nations is based im i oralit u reason, those quali- 
ties_whic j j Ini of mankind, the 
perfection of whose will should find manifestation in the laws emanating from 
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OUTLINE OF A PLAN FOR THE MAINTENANCE OF INTERNA- 
TIONAL PEACE, BASED UPON THE PROGRESSIVE 
DEVELOPMENT OF ACCEPTED METHODS? 


By Georce A. FINCH 


Assistant Technical Adviser to the American Commission to Negotiate Peace 


1. GENERAL ARBITRATION FOR ARBITRAL DISPUTES 


International arbitration is the oldest and most favored method of settling 
disputes between nations when diplomacy fails. The Hague Conventions of 
1899 and 1907 for the Peaceful Settlement of International Disputes both declare 
that ‘‘In questions of a legal nature, and especially in the interpretation or 
application of international conventions, arbitration is recognized by the Con- 
tracting Powers as the most effective, and at the same time the most equitable, 
means of settling disputes which diplomacy has failed to settle.’’ (Art. 16 of 
the Convention of 1899, and Art. 38 of the Convention of 1907.) 

The opposition of Germany individually and as head of the Triple Alliance 
prevented the adoption of a gencral treaty of arbitration at both the Hague 
Conferences; but outside the Conferences the other nations sought to give effect 
to the spirit of the foregoing declaration by concluding separate treaties of arbi- 
tration pursuant to its terms. Numbers of such treaties have been negotiated, 
the signatories including 37 nations, among them all the principal belligerents 
in the present war.’ 

At the present Peace Conference, Germany will not be in the position effec- 
tively to oppose the wishes of the civilized world, as she was and did at The 
Hague. It is submitted, therefore, that the logical step for the Allies to take 
is to do now what they so earnestly desired to do but were prevented by Germany 
from doing in 1907, namely, conclude a general treaty of compulsory arbitration 
of arbitral disputes, using as a model the separate treaties now in force between 
most of them. By using a formula already familiar to and accepted by the 
contracting parties, objections to the extent or meaning of the covenant are 
likely to be obviated in the Peace Conference, as well as in the national legisla- 
tive bodies whose consent to ratification may be necessary in some countries. 

The provision more generally used to prescribe the scope of the arbitral 
jurisdiction under these treaties follows closely the language of the articles of 
the Hague Conventions, above quoted, and is commonly used by the United 


1 Prepared at Paris, December, 1918. 
2This JOURNAL, Vol. 2, pp. 824-826. 
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States and the other great Powers in the separate treaties between them. It 
reads as follows: 


Differences which may arise of a legal nature, or relating to the interpreta- 
tion of treaties existing between the two contracting parties, and which it may 
not have been possible to settle by diplomacy, shall be referred to the Permanent 
Court of Arbitration established at The Hague by the convention of the 29th 
July, 1899; provided, nevertheless, that they do not affect the vital _interests, 
the independence, or the honor of the two contracting states, and do not concern 
the interests of third parties. 


Treaties containing the above article have been concluded by the following 
Powers parties to the present Peace Conference: 


Austria-Hungary with Great Britain, Portugal, Switzerland, United States. 

Brazil with China, Great Britain, United States, Venezuela, Cuba. 

China with Brazil and the United States. 

France with Denmark, Great Britain, Italy, Netherlands, Norway, Portugal, 
Spain, Sweden, Switzerland, United States. 

Germany with Great Britain. 

Italy with France, Great Britain, Portugal, Switzerland, United States. 

Japan with United States. 

Portugal with Austria-Hungary, France, Great Britain, Italy, Norway, 
Sweden, Switzerland, United States. 

Great Britain with Austria-Hungary, Denmark, Brazil, Colombia, France, 
Germany, Italy, Netherlands, Norway, Sweden, Portugal, Spain, Swit- 
zerland, United States. 

United States with Austria-Hungary, Brazil, China, Costa Rica, Denmark, 
Ecuador, France, Great Britain, Haiti, Italy, Japan, Mexico, Nether- 
lands, Norway, Portugal, Paraguay, Peru, Salvador, Spain, Sweden, 
Switzerland, Uruguay. 


The foregoing data are taken from the treaties published from time to time 
in this JourNAL and are not claimed to be complete. It may be that an examina- 
tion of other treaty collections wil! bring to light additional treaties of this 
character. 


2. INTERNATIONAL COMMISSIONS OF INQUIRY FOR NON-ARBITRAL DISPUTES 


It has probably been observed with some misgiving that the foregoing sug- 
gestion for a general arbitration treaty retains the usual exceptions reserving 
from arbitration differences which may affect the vital interests, independence 
or honor of the contracting states. The retention of these exceptions, or the 
substitution of some other proviso of like import, is, however, regarded as most 
important and necessary, for it is believed improbable that any general arbi- 
tration treaty broader in scope than the separate arbitration treaties now in 
foree would, even if agreed to by the peace delegates, be ratified, especially 
by the United States. Ample warrant for this statement may be found in the 
unhappy fate of the so-called Taft Arbitration Treaties of 1911 between the 
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United States, Great Britain, and France, which attempted to eliminate these 
exceptions of vital interests, honor and independence by submitting the jus- 
ticiability of such disputes to a body other than the United States Senate. 

Mr. Taft’s successor has been no less solicitous for the cause of international 
peace, but that he has been more practical is demonstrated by his success 
with a different policy, as the result of which the United States has negotiated 
and ratified a long series of treaties with many nations, which treaties, although 
they do not provide for the arbitration of all differences without exception, 
materially reduce the chances of war growing out of differences coming within 
the exceptions of vital interests, honor, and independence. This has been accom- 
plished by agreeing that ‘‘ All disputes of every nature whatsoever, to the settle- 
ment of which previous arbitration treaties or agreements do not apply in their 
terms or are not applied in fact,’’ shall be referred for investigation and report 
to an international commission of inquiry, the contracting parties further agree- 
ing not to declare war or begin hostilities during the investigation of the com- 
mission and before its report is submitted. 

Such treaties are now in force between the United States and twenty other 
nations, namely: Bolivia, Brazil, Chile, China, Costa Rica, Denmark, Ecuador, 
France, Great Britain, Guatemala, Honduras, Italy, Norway, Paraguay, Peru, 
Portugal, Russia, Spain, Sweden, and Uruguay. Half as many others have 
been signed and are in the slow processes of diplomacy toward completion. 
The principal belligerents with which the United States is associated, it will 
be noted, are among the nations with which these treaties are now in force with 
the United States. The reason for the non-appearance of Germany in the list 
of concluded treaties, after its acceptance of the plan in principle, is now known 
to have been Germany’s unwillingness to forego what it believed to be its greatest 
asset in war, namely, a sudden attack.‘ 

It is submitted that no more appropriate proposal for reducing the possi- 
bility of future wars over differences of a non-arbitral nature could be sub- 
mitted to the Peace Conference by the United States for general acceptance 
by the nations, than its own plan already generally accepted and in force with 
many of them separately. For the separate commissions provided in each of 
the American treaties, the general treaty might substitute the International 
Commission of Inquiry whose organization and procedure are already pre- 
scribed in the Hague Conventions for limited classes of cases, subject to such 
changes or amendments as may be deemed necessary. 

The following is, therefore, tentatively suggested as the second article of 
the proposed general peace treaty: 

The high contracting parties agree that all disputes between them, of every 
nature whatsoever, other than disputes the settlement of which is provided for 


3 For the report of the Committee on Foreign Relations strongly objecting to this feature 
of the Taft Treaties on the ground that it violated the Constitution of the United States by 
attempting to delegate the treaty-making prerogatives of the Senate to an outside body, see 
this JouRNAL, Vol. 6, page 167 at page 172. For the final amendments made to the treaties 
by the Senate, which practically made it impossible for President Taft to suggest thei: 
ratification to the other governments, see ibid., page 460. 

4Gerard’s My Four Years in Germany, p. 61. 
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and in fact achieved under Article I of the present convention, shall, when 
diplomatic methods of adjustment have failed, be referred for investigation and 
report to an international commission of inquiry, to be constituted in the manner 
prescribed by the Hague Convention of October 18, 1907; and they agree not 
to declare war or begin hostilities during such investigation and before the 
report is submitted. 


3. PROCEDURE 


We have now provided for the arbitration of certain classes of international 
differences, and for a delay in hostilities while all other differences are being 
investigated and reported upon by an international commission. Both proce- 
dures are already in force in many separate treaties, and the only merit of the 
present suggestion is that they be combined in a general treaty between all the 
parties to the Peace Conference so as to bring within their scope nations which 
may not have entered into such agreements with all the other members of 
the conference, and to substitute for the international obligation between two 
states contained in the separate treaty, an international covenant between each 
contracting state and all the other states party to the agreement. A breach, 
or an attempted breach, of the treaty would thus become a matter of interest 
to all the signatories of the international covenant instead of a local matter 
between the two signatures in dispute. 

It now seems advisable to go further and provide some procedure for estab- 
lishing for the information of all the contracting parties the exact attitude of 
each nation toward a dispute in which it may become involved with another 
nation, all being parties to the international agreement. For this purpose, it is 
believed that the easiest method would be to make use of the International 
Bureau, established at The Hague by the conventions of 1899 and 1907, as a 
clerk of court’s office for filing what may be called the complaint and pleadings 
of the disputant nations. It might be provided that, whenever a dispute arises, 
whether of an arbitral or non-arbitral nature, and, therefore, whether falling 
within either of the articles previously suggested for disputes of these classes, 
either contracting party shall have the right to request that the case be arbi- 
trated under Article I of the convention. The defendant nation may accept 
arbitration and the case will then proceed according to the arbitral procedure 
prescribed in the Hague Conventions. The defendant state may, however, 
decline to arbitrate on the ground that the question involves its vital interests, 
honor, or independence. In that event, the complaining state may demand 
that the case be submitted to investigation and report to an international com- 
mission of inquiry, and the defendant shall be obliged so to refer the case, and the 
stipulations of Article 2 of the international covenant will come into operation. 

All the pleadings of both parties to the dispute should be made through 
the International Bureau, which will transmit a copy to the other party to the 
ease, and copies to all the signatories of the international convention, who 
should have the liberty to give them publicity. Such action will go far toward 
removing the evil effects of secret diplomacy after a dispute has reached the 
stage where it may be the cause of war. 
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4. SANCTION 


Should the foregoing proposals be agreed upon in a general treaty, it is 
believed that the honor of nations, supported by a powerful public opinion 
against resort to war, will be sufficient to induce disputing nations to comply 
with the treaty. But grave doubt now exists everywhere as to the effectiveness 
of international agreements backed alone by the honor of nations or public 
opinion. An urgent demand is made, which statesmen may not feel at liberty 
to disregard, that some more effective means be devised for preventing the 
violation of international agreements. All nations seem inclined to agree in 
principle that some such safeguard should be provided, and many suggestions 
have been brought forward, including leagues of nations, an international police, 
economic boycotts, disarmament, etc., but none seems to have met with sufficient 
favor to lead’ to a hope of its general acceptance. 

Lacking agreement upon a more definite plan, it is submitted that the next 
best thing to do is for the nations to agree in general terms that in case a 
contracting party declines to arbitrate or to submit a question to an international 
inquiry, the other nations parties to the international agreement will use the 
means at their disposal for maintaining the status quo or restoring it until 
the arbitration or inquiry has taken place. The agreement should further pro- 
vide that the means to be employed shall be agreed upon in concert according 
to the circumstances of each case as it arises. These means may be either pacific 
or non-pacific, accordingly as the nations may agree in each case. Such stipu- 
lations would seem to avoid what seem to be the insuperable obstacles to the 
creation of an international executive or to the pledging in advance of definite 
military, economic, or other contributions to be applied under circumstances 
which it is now impossible to foresee. But they will be sufficient, it is believed, 
to serve formal notice upon all prospective war-makers that the rest of the 
world is interested in seeing to it that the international agencies established 
to prevent the disturbance of the world’s peace are made use of, and that the 
nations as a whole will consider and adopt the most appropriate means for 
enforcing the international agreement that the circumstances of the particular 
case may indicate. 

In order to make this Convention Establishing an International Union for 
Arbitration or International Inquiry world-wide in its application, it should 
contain a clause permitting neutrals in the present war to adhere to it. 

It is believed that in the foregoing suggestions may be found the germ of 
the international organization to which President Wilson alluded in the follow- 
ing paragraph from his address at the Sorbonne on December 21, 1918: 

My conception of the League of Nations is just this, that it shall operate 
as the organized moral force of men throughout the world, and that whenever 
or wherever wrong and aggression are planned or contemplated, this searching 
light of conscience will be turned upon them and men everywhere will ask, 
‘What are the purposes that you hold in your heart against the fortunes of 
the world?’’ Just a little exposure will settle most questions! If the Central 
Powers had dared to discuss the purposes of this war for a single fortnight, 
it never would have happened, and if, as should be, they were forced to discuss 
it for a year, war would have been inconceivable. 


ACT THE DENUNCIATION OF TREATIES 


JONES 


THE AND 


By Jesse S. REEVEs 
Professor of Political Science, University of Michigan 


Section 34 of the Merchant Marine Act, commonly called the Jones Act, 
approved by the President, June 5, 1920, is as follows: 


In the judgment of Congress, articles or provisions in treaties or conventions to which 
the United States is a party, which restrict the right of the United States to impose dis- 
criminating customs duties on imports entering the United States in foreign vessels and in 
vessels of the United States, and which also restrict the right of the United States to 
impose discriminatory tonnage dues on foreign vessels and on vessels of the United States 
entering the United States should be terminated, and the President is hereby authorized 
and directed within ninety days after this Act becomes law to give notice to the several 
governments, respectively, parties to such treaties or conventions, that so much thereof 
as imposes any such restriction on the United States will terminate on the expiration of 
such periods as may be required for the giving of such notice by the provisions of such 
treaties or conventions. 


The period of ninety days thus specified expired September 5 without any 
such notices of termination by the President. In explanation of the failure 
to act, the Secretary of State issued, September 25, the following statement: 


The Department of State has been informed by the President that he does not deem the 
direction contained in section 34 of the so-called Merchant Marine Act an exercise of any 
constitutional power possessed by Congress. 

Under the provisions of the section referred to, the President was directed within ninety 
days after the act became law to notify the several governments with whom the United States 
had entered into commercial treaties that this country elected to terminate so much of said 
treaties as restricted the right of the United States to impose discriminating customs duties 
on imports and discriminating tonnage dues, according as the carrier were domestic or 
foreign, quite regardless of the fact that these restrictions are mutual, operating equally 
upon the other governments which are parties to the treaties, and quite regardless also of 
the further fact that the treaties contain no provisions for their termination in the manner 
contemplated by Congress. The President, therefore, considers it misleading to speak of 
the “termination” of the restrictive clauses of such treaties. The action sought to be imposed 
upon the Executive would amount to nothing less than the breach or violation of said 
treaties, which are thirty-two in number, and cover every point of contact and mutual 
dependence which constitute the modern relations between friendly states. Such a course 
would be wholly irreconcilable with the historical respect which the United States has 
shown for its international engagements and would falsify every profession of our belief in 
the binding force and the reciprocal obligation of treaties in general.1 


This refusal of the President to act as ‘‘authorized and directed’’ by Con- 

gress upon the ground that Congress has exceeded its powers, as well as upon 
1 New York Times, September 27, 1920. 
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grounds of international policy, raises in a slightly different form the question 
of the respective spheres of the President and Congress relative to the termina- 
tion of treaties.2 Owing to the well-known dual situation of treaties under the 
Constitution, first as international obligations and second as statements of federal 
law, it is obvious that by Congressional act the provisions of a treaty prior 
in date may be superseded by way of amendment or repeal as such federal law 
by Congressional enactment. Such an enactment operating ex proprio vigore 
would have the result, not to abrogate the treaty, but to violate it. On the 
other hand, a treaty may not only create a new international obligation but 
modify, by way of amendment or repeal, a prior expression of the legislative 
will as expressed by Congress. 

In but one instance has Congress assumed to declare a treaty void, when 
in 1798 it resolved that ‘‘the United States are of right freed and exonerated 
from the stipulations of the treaties [with France| . . . and that the same shall 
not henceforth be regarded as legally obligatory on the government or citizens 
of the United States.’’ Mr. Crandall states that in the United States some 
doubt has existed as to what body is authorized to give notice of the abrogation 
of treaties. ‘‘So far as a treaty is a mere compact between nations, or so far 
as it operates ipso facto as a law of the land, it would seem that the President 
should have the power, with the concurrence of two-thirds of the Senate, to give 
notice of its termination. There is no doubt that he may in the same way 
replace it with another treaty.’’* Mr. Butler says that Congress by act or 
resolution can abrogate a treaty and thereby render futile the treaty-making 
power as exercised by the constitutional authorities. Reviewing the precedents, 
Professor Corwin concludes that some limited power of treaty abrogation is 
necessarily attributable to the President. Confusion seems to have arisen because 
of the loose way in which the word ‘‘abrogation’’ is used. The abrogation of 
a treaty is an act which is international in character, and where, as is almost 
universal in modern commercial treaties, notwithstanding Mr. Colby’s statement, 
the termination of a treaty may be accomplished by notice given, abrogation 
is, or may be, a unilateral act. Even so, it is still international and can be 
accomplished only by that instrumentality of the state which is charged with 
maintaining relations, or of sustaining official international contacts. That the 
only instrumentality for maintaining international contacts under our system 
is the President, through the Department of State, has been accepted from the 
beginning. 

The treaties with France which Congress declared no longer binding upon 
the government or citizens of the United States were in terms perpetual and 
contained no provisions for termination by notice. No act of an international 
character by President Adams seemed to be necessary in order to abrogate the 
treaties which Congress declared void. Indeed, there were those who held that 
the act was tantamount, or at least in connection with various doings of France, 

2See Crandall, Treaties, Their Making and Enforcement, 2nd edition, 458-462; Butler, 
The Treaty-Making Power, 311, 384; Corwin, The President’s Control of Foreign Rela 
tions, 109-116; Moore, International Law Digest, V, 771. 

3 Crandall, 461. 


4 Butler, 311. 
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ancillary to the creation of a state of war between the United States and France. 
Judge Sewall, then a representative from Massachusetts, remarked upon the 
passage of the bill: ‘‘It is certainly a novel doctrine to pass a law declaring 
treaties void, but the necessity arose from the peculiar situation of the country. 
In most countries it is in the power of the Chief Magistrate to suspend a treaty 
whenever he thinks proper; here Congress only has that power.’’® So early, 
therefore, do we find the idea that Congress alone can abrogate treaties. Never 
since 1798 has Congress bluntly declared void an international obligation, 
althovgh it has legislated in the face of international obligations. 

Probably contrary to Polk’s desire, as he had asked that provision be made 
by law to terminate the Oregon convention of 1827, Congress inserted the clause 
‘‘in his diseretion,’’ when passing the joint resolution of 1846 authorizing the 
President to give notice of the abrogation of that convention. Thus it threw 
the responsibility upon the President for the international act, giving him the 
support of its ‘‘authorization.”’ 

Congressional ‘‘authorization’’ was superseded by senatorial authorization 
in the next decade when Pierce informed Congress that he ‘‘deemed it expe- 
dient that the contemplated notice should be given to Denmark,’’ for the abro- 
gation of the commercial treaty of 1826. Thus freed, the claim of the United 
States to be exempt from the Sound Dues might not be embarrassed. The 
Senate, acting as upon a treaty submitted to it, resolved that the President 
was authorized in his discretion to give the necessary notice, Did the ‘‘authori- 
zation’’ proceed from the legislative grant or from the Senate’s power in treaty- 
making? Pierce gave the notice ‘‘in pursuance of the authority conferred’’ by 
the Senate. Sumner, fearing that the power of the Senate over treaties might 
be made use of to cause the abrogation of those sections of the Webster-Ash- 
burton Treaty which provided for a joint-cruising arrangement against the 
slave-trade, attacked the action of the Senate. Upon the theory that a treaty 
is the supreme law of the land, Sumner insisted that it could not be ‘‘set aside, 
terminated, superseded, disclaimed, repealed, or abrogated, except by the exer- 
cise of the highest power known to the Constitution, embodying the collected 
will of the whole people in a legislative act, under the sanction of the Senate 
and House of Representatives of the United States in Congress assembled. . . . 
The President, by and with the advice and consent of the Senate, may make 
treaties, but there is nothing in our Constitution conferring upon them the power 
to abrogate treaties. To attribute to them any such power is to go beyond the 
Constitution.’’® Sumner’s biographer concludes that his speeches upon this 
oceasion aided ‘‘in establishing the rule that treaties can be abrogated only by 
act of Congress.’’" No rule of this sort has ever been established. 

Quite contrary to such an alleged rule was the position taken by Lincoln 
in 1864 on the giving of notice of the termination of the Great Lakes Agree- 
ment of 1817. Here a resolution authorizing the President to give the required 
notice passed the House and failed in the Senate. Nevertheless, Seward gave 
notice to Great Britain that the agreement would be terminated. Congress there- 
upon passed a joint resolution ‘‘adopting and ratifying’’ the notice given ‘‘as 


5 Annals of Congress, II, 2120. 6 Works, IV, 98-120. 7 Pierce’s “Sumner,” III, 425. 
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if the same had been authorized by Congress.’’ That this retroactive ‘‘author- 
ization’’ did not operate to annul the agreement or to limit executive discretion 
is apparent from the sequel. Seward withdrew the notice before the expiration 
of the required six months and the agreement continued to be in force. 

The bill passed by Congress in 1880 restricting Chinese immigration pro- 
vided more directly for the abrogation of repugnant articles in the Burlingame 
Treaty than by ‘‘authorizing’’ the President to give notice of termination. The 
terms of the bill were that the President should ‘‘immediately, on the approval 
of this act, give notice to the Government of China of the abrogation’’ of the 
repugnant articles. President Hayes vetoed the bill, not so much on account of 
alleged legislative infringement of his powers, but rather because of treaty-faith 
and the character of the treaty obligation. The Burlingame Treaty contained 
no provision for termination by notice. Hayes’s veto was as much directed 
against the articles of the bill which contravened the treaty as against the re- 
quirement that parts only of the treaty be abrogated. The sole bulwark against 
the threatened treaty-breach was, therefore, the executive veto. ‘‘The authority 
of Congress to terminate a treaty with a foreign Power,’’ the veto message 
states, ‘‘by expressing the will of the nation no longer to adhere to it, is as free 
from controversy under our Constitution as is the further proposition that the 
power of making new treaties or modifying existing treaties is not lodged by 
the Constitution in Congress, but in the President, by and with the advice and 
consent of the Senate.’’ Hayes thus seems to assert that the treaty-abrogating 
power is vested in Congress, and the treaty-making and modifying power in the 
President and Senate. He took no exception to the mandatory language of the 
bill, but rather admitted that Congress had the power to enjoin such executive 
action. 

When in 1899 Switzerland claimed that the most-favored-nation clause in 
the commercial treaty of 1850 had an unlimited meaning, Secretary Hay directed 
our minister at Berne to give notice of the termination of Articles VIII to XII 
thereof. The notice as given was that it was ‘‘the intention of the United States 
to arrest the operations of the convention’’ so far as those articles were con- 
cerned. Switzerland ‘‘accepted’’ the notice. No ratifying action by Congress 
or by the Senate followed. Indeed President McKinley did not refer to the 
matter in his subsequent message to Congress. 

The giving of notice by the Executive without authorization by Congress 
or by the Senate was the method made use of by President Taft in abrogating 
the Russian Treaty of 1832. A joint resolution, in a form disliked by the 
President, providing for the abrogation of the treaty passed the House. While 
it was held up in the Senate, the President proceeded to give notice to Russia 
and then notified the Senate of his action: ‘‘I now communicate this action to 
the Senate as a part of the treaty-making power of this government, with a view 
to its ratification and approval.’’ The course of ratification, however, did not 
follow in accordance with the President’s theory. The objectionable House 
resolution was amended by the Senate and the ratification of the President’s 
action was by a joint resolution adopting and ratifying the notice given, thus 
following the precedent of 1864. 
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The Seamen’s Act of 1915, commonly known as the La Follette Act, provided 
for the termination of treaties in conflict with it, but in language essentially 
different from earlier Congressional directions as to notice: 

That, in the judgment of Congress, articles in treaties and conventions of the United States, 
insofar as they provide for the arrest and imprisonment of officers and seamen deserting 

. and any other treaty provision in conflict with this Act ought to be terminated, and 
to this end the President be, and he is hereby, requested and directed, within ninety days 
after the passage of this Act, to give notice to the several governments, respectively, that 
so much as hereinbefore described of all such treaties and conventions between the United 
States and foreign governments will terminate on the expiration of such periods after notices 
have been given as may be required in such treaties and conventions. 


[t is obvious that so far as municipal legal validity and vigor went, the La 
Follette Act controlled. This provision did not attempt directly to annul treaties. 
It was the judgment of Congress that treaties in conflict ought to be terminated, 
and the President was ‘‘instructed and directed’’ to give the necessary notices 
in order that there might be no breaches of treaties because of the provisions of 
the Congressional act. Good statutory draftsmanship might have inspired a 
specific designation of the treaties involved, but it would perhaps have raised 
questions of treaty interpretation. The La Follette Act was approved by Pres- 
ident Wilson, and it was announced by the Department of State within ninety 
days thereafter that notices had been given to Austria-Hungary, Belgium, Brazil, 
China, Colombia, Denmark, France, Great Britain, Greece, Italy, the Nether- 
lands, Rumania, Spain, Sweden, Norway, the Congo, and Tonga. By July of the 
following year announcement was made that a considerable number of the 
countries had accepted the notices and agreed to the elimination of the objec- 
tionable stipulations. The similarity between Section 16 of the La Follette Act 
and Section 34 of the Jones Act is obvious. One is evidently copied from the 
other. The former ‘‘instructed and directed’’ the President to give notice, while 
the Jones Act ‘‘authorized and directed’’ him. The Jones Act was likewise 
approved by the President, but there is no principle of legal estoppel by which 
he is bound by his approval of the act to carry out any provisions which he 
might hold to have been outside the powers of Congress. Like President Hayes, 
he might have vetoed the bill upon the grounds of policy and also of uncon- 
stitutionality. The prime purpose of the veto, as Hamilton said, is to save the 
Executive from being overridden by Congress. The La Follette Act was not 
vetoed as an invasion of executive power and no exception was taken to the 
‘‘direction’’ of the President by Congress. 

There remains the question, can the President be forced to follow the in- 
structions of Congress? Certainly the courts could, or would, not do so. Cer- 
tainly Congress cannot. Therefore the treaties remain in force as international 
obligations. The legislative intent to force abrogation is not clear. Yet in the 
extent to which the Jones Act may contravene the provisions of our commercial 
treaties, we are face to face with breaches of these obligations. As none but 
those which contain provisions for termination by notice are involved in clause 
34, it would seem that the position of the President in refusing to give notice 
makes a breach certain, or at least possible, where it could have been avoided. 
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While, then, it was within the President’s discretion as to whether he would 
give notice or not, the position actually taken cannot operate to save the country 
from the charge of failing to observe its international agreements. 

Without assuming to decide the extent to which the provisions of the Jones 
Act, aside from section 34, are in contravention of our commercial treaties (a 
matter for future judicial determination), and without in any sense affirming 
the wisdom of these legislative provisions, it remains clear that the act provided 
a method by which breaches of international obligations might be avoided. This 
method the President is unwilling to accept. If, then, there be irreconcilable 
conflict between the substantive provisions of the act and our commercial 
treaties, the position of the President will result, not in the observance of our 
treaty obligations, but in their breach. It seems to be within the power of the 
President to terminate treaties by giving notice on his own motion without 
previous Congressional or Senatorial action. It would seem, on the other hand, 
that the President cannot be forced by Congress or by the Senate to perform 
the international act of giving notice. It is observable, however, that in practice 
there has previously been no such difference of opinion between the President 
and Congress as to the termination of treaties so as to result in an impasse; 
and that the successful handling of international affairs rests, not so much upon 
questions of constitutional power, as upon the codperation of functions and 
instrumentalities, particularly in those matters having a two-fold aspect, the 
one international, the other domestic. As there cannot be a clear line of cleavage 
between the two, or rather as the one class actually or potentially involves the 
other, codperation and not separation of functions is necessary. 


THE REFUSAL OF THE PRESIDENT TO GIVE NOTICE OF TERMINA- 
TION OF CERTAIN TREATY PROVISIONS UNDER 
THE JONES ACT 


By Howarp THayer KINGSBURY 


Member of the New York Bar 


There has been much discussion, in the public press and elsewhere, of the 
refusal of the President to give notice, pursuant to Sec. 34 of the Merchant 
Marine Act of June 5, 1920, of the termination of so much of the treaties with 
various foreign governments as restricts the right of the United States to impose 
discriminating customs duties on imports in foreign vessels and discriminatory 
tonnage dues on foreign vessels entering the United States. So far as this dis- 
cussion is concerned with the proposed policy of assisting the American merchant 
marine by thus discriminating against foreign shipping, it is not within the 
province of this comment to venture an opinion. So far, however, as criticism 
has been directed against this action of the President upon the ground that in 
thus failing or refusing to carry out this direction of Congress he has exceeded 
his constitutional rights, an interesting and important question of constitutional 
law, affecting international relations, is presented. Much of the criticism is 
based upon an apparent confusion of thought in regard to the respective func- 
tions of the President and Congress in making treaties, terminating treaties, 
carrying out treaties, and proceeding in contravention of treaties; and also upon 
a failure to distinguish between the termination of a treaty as a whole and the 
termination or elimination of a particular provision of a treaty. 

There is no dispute that the President negotiates treaties, and enters into 
them by and with the advice and consent of the Senate. Congress may make 
recommendations on this subject, but it has neither legal nor actual power to 
compel the negotiation or making of a treaty. On the other hand, where legis- 
lation is necessary to carry out the provisions of a treaty, the President cannot 
compel Congress to act. In other words, the practical power of refusing to 
abide by a treaty is necessarily in the hands of Congress. In like manner, Con- 
gress may enact legislation inconsistent with an existing treaty, and such legis- 
lation is controlling upon all courts and officers of the United States, whatever 
may be its effect upon the international obligations and responsibilities of the 
country. 

There is also precedent for the termination by Congressional action of a 
treaty as a whole, either pursuant to a power of termination reserved in the 
treaty itself or otherwise. Such action is simply notice to the other party that 
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the United States elects to terminate, or refuses longer to recognize any obliga- 
tions under, the treaty thus abrogated. 

The termination of particular provisions of a treaty, however, rests upon a 
different basis. The abrogation of a treaty as a whole is analogous to the can- 
eellation of a contract; the elimination of certain provisions, while the rest are 
retained, is the negotiation of a new agreement. One party to a compact may 
say, ‘‘I refuse longer to be bound and our agreement is at an end,’’ and take 
the consequences; but he cannot say of right, ‘‘I refuse longer to be bound in 
one respect, but I will abide by and hold you to the remaining obligations,’’ 
and impose this modified agreement upon the other party. In a treaty, as in 
any other contract, all of the obligations of one party furnish the consideration 
for all of the promises of the other, and a mutual obligation on one point, which 
one party may be ready to waive, may be vital to the other. Therefore the 
action of Congress in passing Sec. 34 of the Jones Act was equivalent to a 
direction to the President to negotiate certain treaty modifications; that is to 
say, to make new treaties. This is beyond the power of Congress. 

Congress could have embodied the imposition of discriminatory duties and 
tonnage dues in the Act, and, while this would have been a breach of existing 
treaty provisions, it would have been controlling upon the other branches of 
the government. It could have directed that notice of such action be given to 
the foreign governments affected, and that the discriminatory duties and dues 
should become effective at the end of a certain time thereafter. This was the 
method followed under the La Follette Seamen’s Act of March 4, 1915, in regard 
to the arrest of deserting seamen. In the present case, Congress merely sought 
to clear the field for undetermined future action, and for this purpose in effect 
directed the President to procure the consent of the foreign nations adversely 
affected to the elimination of treaty provisions inconsistent with such freedom 
of future action, while maintaining in force all the other treaty obligations be- 
tween the United States and such foreign nations. The President has merely 
refrained from attempting to negotiate the new treaty relations thus proposed. 

It has been suggested that because the President signed the bill he was bound 
to carry out the directions of Sec. 34. Sec. 36, however, expressly contemplated 
the possible partial unconstitutionality or invalidity of the Act. Sec. 34 con- 
tains no affirmative legislation, but is in essence merely an expression of opinion 
by Congress as to the expediency of complete freedom of action in regard to 
certain possible future legislation, and is in no way necessary to the carrying 
out of the remainder of the Act, which establishes a new system for the regula- 
tion of the American merchant marine. It may well be that the President 
deemed it best that that system be put into operation without delay, and that 
the whole question of discriminatory duties and dues and their effect upon inter- 
national relations should be left in abeyance until Congress should determine 
upon the policy of the nation in this regard and take definite and affirmative 
action thereon. Why should the area of potential international friction be in- 
ereased in the manner proposed when it was still possible that Congress might 
never determine to impose discriminatory duties and dues? 

The basie question is not a new one. It was discussed at length by President 
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Hayes in his message of March 1, 1879, vetoing a bill directing the abrogation 
of Articles V and VI of the treaty with China of July 28, 1868, in which he said: 


the bill before me does not enjoin upon the President the abrogation of the entire 
Burlingame treaty, much less of the principal treaty of which it is made the supplement. 
As the power of modifying an existing treaty, whether by adding or striking out provisions, 
is a part of the treaty-making power under the Constitution, its exercise is not competent 
for Congress, nor would the assent of China to this partial abrogation of the treaty make 
the action of Congress in thus procuring an amendment of a treaty a competent exercise of 
authority under the Constitution. The importance, however, of this special consideration 
seems superseded by the principle that a denunciation of a part of a treaty not made by 
the terms of the treaty itself separable from the rest is a denunciation of the whole treaty. 
As the other high contracting party has entered into no treaty obligations except such as 
include the part denounced, the denunciation by one party of the part necessarily liberates 
the other party from the whole treaty.1 


In the present instance, no particular articles or clauses of specified treaties 
were indicated by the Act. It was left to the President to ascertain them and 
either to negotiate modifications, which he could not be required to do, or to give 
notice of termination, which would have operated to abrogate the treaties in their 
entirety and thus to relieve the other nations of all their obligations thereunder. 
It is not surprising that the President, in the exercise of his constitutional powers, 
decided that this was too high a price to pay in order to procure for Congress 
a liberty of future action of which it might never avail itself. 

See Crandall, Treaties: Their Making and Enforcement, p. 461, quoting Richardson: 
Messages and Papers of the Presidents, VII, 518, 519. 


THE INTERNATIONAL LABOR ORGANIZATION OF THE 
LEAGUE OF NATIONS 


By CHARLES NoBLE GREGORY 


Of the Bar of the District of Columbia 


On October 29, 1919, the first annual meeting of the International Labor 
Conference opened at Washington, D. C. It convened pursuant to the invitation 
of the United States Government authorized by joint resolution of Congress in 
accordance with and under the provisions of the Versailles Peace Treaty and 
the League of Nations. The meeting was in some respects embarrassed by the 
fact that the League of Nations had not yet come into existence, but it neverthe- 
less proceeded, doubtless on the theory that, in the present disjointed times, 
it is not inappropriate that the creature should precede the creator. 

Thirty-nine nations were represented, counting as such, Canada, India and 
South Africa, which were robustly represented. The scheme of representation 
was that each sovereignty should send two government delegates and one 
employers’ and one workers’ delegate. The delegates were to be attended by 
technical advisers. Canada had 22 such, Great Britain 16, France 10, and 
Belgium 18. 

The United States, not having adhered to the League of Nations, was not 
officially a member, but with those of various other nations, not yet members of 
the League, its representatives were given the privileges of the conference. 

Mr. Wilson, Secretary of Labor of the United States, welcomed the confer- 
ence in the name of President Wilson, and was chosen president. He presided 
over many of the sessions with conspicuous ability, clarifying and expediting 
business, observing the courteous and dignified forms proper in parliamentary 
assemblies, and by fairness, knowledge and firmness, avoided and composed diffi- 
culties. He afforded a marked contrast to several less practiced though eminent 
men, who, from time to time, temporarily took the chair. 

Among the delegates and advisers, many persons of official importance were 
included, as Honorable Gideon D. Robertson, Senator and Minister of Labor, 
and Honorable Newton W. Rowell, K.C.M.P., President of the Privy Council, 
of Canada; Rt. Honorable G. N. Barnes, M.P., Member of the War Cabinet, 
and Sir Malcolm Delevingne, K.C.B., Assistant Under Secretary of State, Home 
Office, for Great Britain; Mr. A. Fontaine, Director of the Labor Department, 
Ministry of Labor, for France; Baron Mayor des Planches, Senator and Am- 
bassador, for Italy; and many of like station. Presidents and professors of 
universities were not wanting, and a number of women were included. The 
actual attendance was somewhat smaller than the imposing list of delegates and 
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advisers would indicate. At the second session, 87 delegates were present, and 
at the closing session, November 29th, 90 were recorded. 

The Peace Treaty delegated to the United States the tasks of convening and 
organizing the conference. The organizing committee was presided over by 
M. Fontaine of France, and the United States was represented thereon, first, 
by Dr. J. T. Shotwell, of Columbia University, and then by Mr. Samuel Gompers. 
Delegates were entitled to speak in their own language, provided they furnished 
a French and English translation of their remarks, French and English being 
the official languages of the conference. Viscount de Eza, a delegate for Spain, 
desired that Spanish be made official also. Though this was not done, the pro- 
ceedings were every night translated into and printed in . panish. 

The conference after debate and in anticipation of their admission to the 
League of Nations, admitted Germany and Austria to membership on equal 
terms. 

It is impossible to summarize the debates, often stirring and eloquent, and 
sometimes radical, but more generally, to the credit of the delegates be it said, 
reasonable, businesslike and informing. 

The result of a month’s session was that the agenda was quite faithfully 
earried out, and this resulted in the adoption 

First, of a convention limiting the hours of work in industrial undertakings 
to eight in the day and forty-eight in the week (with certain exceptions). The 
convention defined the term ‘‘industrial’’ so as to include mines, quarries, 
manufacturing, repairing, building and repairing railroads, telephone viaducts, 
and, in general, transport of passengers and of goods; but left the questions 
of transport by sea and inland waterways to be determined by a special confer- 
ence, and the authorities of each country to define the line separating industry 
from commerce and agriculture, after declining to include agriculture in the 
limitation. As illustrating the difficulties to be met in the latter line, the question 
was raised whether the manufacture of crude sugar on a sugar plantation was 
to be classed as ‘‘industry’’ or ‘‘agriculture,’’ that being the prerequisite to 
marketing the cane juice in any way; and a like question arose as to felling 
timber. Certain excess of hours was allowed in special circumstances and in 
continuous processes. Modifications of the general rule were allowed in Japan, 
where 57 to 60 hours per week were permitted for persons over fifteen years 
of age, a weekly rest period of twenty-four hours being required, but these 
requirements were to come into force only on July 1, 1922, and certain ones not 
until July 1, 1923. This was as great a reduction in hours of work from those 
at present observed in Japan, as the eight-hour day for Europe and America. 
In British India, a sixty-hour a week limitation was adopted for all workers 
covered by the factory act, and China, Persia and Siam were exempted from 
the terms of the convention. Elaborate exceptions were provided for Greece. 

Second, as to unemployment, the course recommended was 

Ist. The establishment by each nation of free public employment agencies 
under central authority, to be advised and coérdinated in certain ways. 

2nd. Where countries have insurance against unemployment, provision to 
be made for admitting workers who are within the territory of the insuring 
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country but are from other countries which are members of the labor organiza- 
tion, to the benefits of such insurance. 

3rd. It was also recommended that the charging of fees by employment 
agencies be forbidden. 

4th. That recruiting of bodies of workers in one country to be employed in 
another be permitted only by mutual agreement between the countries concerned. 

5th. Also that there be established insurance against unemployment, either 
by government or private organization with government subventions. 

6th. Also that public work be, as far as practicable, reserved for periods 
of unemployment. 

7th. As to foreign workers, a system of international reciprocity was ad- 
vised in admission to benefit of laws and regulations protecting workers, and 
in making organization lawful. 

Third, as to the employment of women in industrial or commercial under- 
takings before or after childbirth, a convention was adopted that they be not 
permitted to work during six weeks after childbirth and may leave work on 
a medical certificate that confinement will probably take place within six weeks. 
During such absence a woman must be paid sufficient for full and healthy main- 
tenance of herself and child either from public funds or by a system of insur- 
ance. While she is nursing her child, a worker must be allowed half an hour 
twice a day, during working hours, for that purpose. It will be observed that 
these provisions are in no way limited to married women. 

Fourth, the employment of women during tue night, that is from ten P.M. 
to five A.M., was forbidden, but various exceptions were allowed. 

Fifth, regulations for prevention of anthrax were recommended by disin- 
fecting wool affected in the exporting country or at the port of entry. 

Sixth, it was also recommended that women and persons under eighteen be 
excluded from certain employments in which there is danger of lead poisoning, 
and only be employed with certain precautions where lead compounds are used. 

Seventh, the establishment of government health services was recommended, 
this including factory inspection and service for safeguarding the health of 
workers. 

Eighth, by convention, it was provided that employment of children under 
fourteen in industrial undertakings be forbidden, but with exceptions, especially 
as to Japan and India. 

Ninth, by convention, young persons under eighteen years were forbidden 
to be employed in the night in industrial undertakings, with certain exceptions; 
as to persons over sixteen years, again with exceptions as to Japan and India. 

Tenth, adherence to the conventions adopted at Berne in 1906 prohibiting 
the use of white phosphorus in the manufacture of matches was recommended. 

There were considerable debates and conflicting views as to various matters. 
The aspiration of workers in all countries to enjoy the leisure of Saturday 
‘‘afternoons’’ was expressed by M. Jouhaux of France, and the reduction of the 
weekly hours of labor to forty-four was considered, but not agreed to, though 
evidently it is ‘‘in the offing.’’ A motion by Mr. Baldesi of Italy to amend the 
draft convention as to hours of labor, so as to prevent any decrease of wages 


THE INTERNATIONAL LABOR ORGANIZATION OF THE LEAGUE OF NATIONS 45 


on account of the decrease of hours of work, was ruled not in order, as the 
conference was dealing with hours of labor and not with wages. The eight-hour 
a day and forty-eight hours a week convention was finally unanimously adopted 
and is counted a principal achievement of the conference. 

There were earnest protests against the enormous predominance of the Euro- 
pean states im the Governing Board of the International Labor Office, and of 
European delegates on all committees. Thus, Dr. Garcia of Ecuador complained 
that of 120 members appointed to serve on committees, 100 were European and 
only two from Spanish-American countries. He said: ‘‘If these things happen 
while we are in America, what is going to happen when we have the next meeting 
in Europef’’ 

One of the most significant efforts to extend the scope of the conference, and 
what many deemed the most alarming, was that to control the international 
distribution of raw material and the cost of ocean carriage. Mr. Baldesi urged 
that the question of getting raw material was at the foot, in the main, of non- 
employment. He accordingly moved a resolution that these questions (the dis- 
tribution of raw material and ocean transport), were strictly connected with 
the question of unemployment and that they be referred to the League of Nations 
for study and solution. In the debate on this motion, it transpired that a much 
more drastic resolution had been prepared, calling for a permanent commission 
under the League of Nations to insure equitable distribution of raw material 
between the nations, and another to regulate ocean freights on staple products. 
A minority report of the Committee on Unemployment to this effect had been 
circulated, though later abandoned. Against such action, it was urged, that if 
the Labor Conference were to extend its powers to this extent it would endanger 
its suecess and its existence. Further, that nothing could eliminate the competi- 
tion of nations to secure for their own people the best possible living conditions 
and greatest prosperity ; that any intervention of this kind would interfere with 
the right of private property and even with the right of national property; that 
the principle is ‘‘aimed to equalize the rights upon the soil of the earth and the 
fruits of energy of every nation.’’ Mr. Gemmilli, of South Africa, promptly 
called attention to the fact that the Governing Body of the Labor Office (under 
the League of Nations) which would appoint any such commissions as moved, 
was composed of 24 members, 20 of which were from the European Continent. 

It was shown that a delegate on the sub-committee dealing with unemploy- 
ment, urged that the present system of land tenure was the main cause of unem- 
ployment and advocated the abolition of private ownership in land. 

Mr. Jouhaux of France denounced as ‘‘a new form of economic imperialism 
as dangerous as the imperialism of yesterday’’ the attempt by any country by 
restrictions 01 exports to retain the advantage she possessed by producing raw 
material. ‘‘Economic equality’’ and the relief of ‘‘exhausted countries’’ were 
demanded. 

Mr. Baldesi’s motion was finally lost by a close vote of 43 against 40. France, 
Italy, Spain, Switzerland and Japan were among those supporting, Great 
Britain, Canada, South Africa, India, and Argentina were among those opposing 
the motion. The obvious intent appeared to be, by the assistance of international 
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labor conventions, to enable the more exhausted or meagerly provided Powers 
to expropriate the raw material of those more favored, as, in Pharaoh’s dream, 
the lean kine devoured the fat kine. The coal, oil, timber, and food of this 
country would be distributed by a European committee in such a way as it 
declared equitable. Countries like those in the two American Continents would 
not suffer from ‘‘ forcible feeding,’’ but from ‘‘ forcible bleeding,’’ and the doc- 
tors in charge would be always European. If the United States desires this 
system to be instituted and to submit herself to it, it should only be with full 
understanding. She ought not to be committed to it by the designs of her rivals 
or enemies, or the blindness and incompetence of those who, at any time, are her 
leaders. Let the light be turned on and the far-reaching character of the design 
fully displayed. The fact that it has been further exploited at the recent meet- 
ing of the League of Nations, especially by Senator Lafontaine, a delegate from 
Belgium, is not unimportant. The setting aside of all self-interest on the part 
of the two Americas, South Africa, India and other countries in like situations, 
is not only asked but demanded in order to indulge and place in absolute control, 
with a mere nominal representation of other Powers, the self-interest of the 
European alliance. The world has shrunk from such experiments between indi- 
viduals and on a small scale. Is it willing to commit itself to such a novel 
experiment between the nations of the earth and substantially on a universal 
seale? The law of supply and demand now tends to distribute both raw material 
and population where most needed and best taken care of. Can this law be 
safely superseded for us all by the edicts of a European committee? 

When a resolution was offered asking the Governing Body of the Labor 
Office to appoint a commission to consider and report measures for regulating 
migrations of workers from state to state, the profound distrust, entertained by 
many, of the character of that governing body was shown by an amendment, 
offered from South Africa and duly carried, requiring that the representatives 
of European states on this commission be limited to one-half the total mem- 
bership. 

It is worth noting that Mr. Hudson, legal adviser for the drafting committee, 
stated to the conference that certain provisions of the draft provided ‘‘the dates 
on which the draft convention will come into force as a convention in interna- 
tional law,’’ but pointed out that it may become ‘‘an international obligation’’ 
even before domestic legislation for its enforcement. 

A resolution by Mr. Gemmill of South Africa, ‘‘That this conference ex- 
presses its disapproval of the composition of the governing body of the Inter- 
national Labor Office, inasmuch as no less than 20 of the 24 members of that 
body are representatives of European countries,’’ was adopted, after debate, 
at the closing session, six minutes before adjournment time, by 44 to 39 votes. 

The conference undertook to place in the agenda for the next conference 
two subjects, a revision of the by-laws as to the composition of the Governing 
Body, and the question of limitations as to agricultural labor, the rest of the 
agenda being left to the Governing Body by a vote of 42 to 14; but it appearing 
that there was no quorum, the action failed. By 64 to 7 the entire agenda was 
then referred to the Governing Body. 
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In addition to the English, French, and Spanish texts, a German text of the 
action of the Washington Conference will shortly be published by the Interna- 
tional Labor Office. The Swiss, German and Austrian Governments have already 
issued such translations (which are not wholly in accord), but a commission, 
including a representative of each of these governments and the International 
Labor Office, has now agreed upon a German text. 


SECOND LABOR CONFERENCE 


The General Conference of the International Labor Organization of the 
League of Nations was convened by the Governing Body for its second meeting, 
June 15, 1920, at Genoa, Italy. 

This conference recommended that each member of the International Labor 
Organization limit labor in fishing industry in the direction of the eight-hour 
day and forty-eight-hour week, with such special provisos as might be needed; 
also for like action as to those employed in inland navigation. These extensions 
to new classes of workers were all in the general lines adopted at the Wash- 
ington Conference, and each nation, it was provided, should determine for itself 
what is inland and what maritime navigation; also that each member of the 
organization embody in a seaman’s code all its laws and regulations as to seamen 
as such. 

The minimum age for admission of children to employment at sea was fixed 
at fourteen years (ships of war were excluded, as well as school training ships), 
such convention to be binding on any two nations ratifying and on others as 
rapidly as they ratify. 

The conference also adopted conventions for payment to seamen, under con- 
tract, on vessels lost or foundering, of an indemnity against unemployment 
arising from such accident, at like rate with their wages, for not exceeding 
the period of two months. 

It also adopted a convention for establishing facilities for finding employ- 
ment for seamen, forbidding such business as a private commercial enterprise 
for gain, except as a continuance of an established business, temporarily, under 
government license and supervision ; also providing for public employment offices 
to be provided without charge by the several states for this purpose; for com- 
mittees of equal numbers of representatives of ship-owners and seamen to advise 
in these matters; also for giving freedom to seamen in choice of ships and free- 
dom in choice of crews to ship-owners; also requiring necessary guarantees to 
protect parties in their rights in all engagements or articles of agreement, and 
facilities for seamen to examine the same before and after signing; also giving the 
privileges of above offices to seamen of all countries which ratify the convention 
and where the industrial conditions are generally the same; also stipulating 
for the putting in force of their covenants by each party thereto, with certain 
exceptions, and for their coming into force in the manner intimated as to pre- 
vious conventions. 

These conferences and their action must now be recognized and studied as 
new and important forces in international social and economic life. Domestic 
affairs must be also profoundly affected by them. 


\ 
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THE INTERNATIONAL LABOR OFFICE 


This office, organized under and by virtue of the League of Nations, has for 
its Director-General Mr, Albert Thomas, of France, and for Deputy Director- 
General Mr. Harold B. Butler, of Great Britain, who served as Secretary-General 
of the Washington Conference. It has two principle divisions, the Diplomatic 
and the Scientific. The former will negotiate with the different governments 
and employers’ organizations and trades unions to obtain the ratification of the 
conventions adopted by the International Labor Conferences. That limiting the 
hours of labor has particularly engaged their efforts. Mr. E. J. Phelan, of Great 
Britain, is chief of this division. The Scientific Division, under Dr. Royal 
Meeker, of the United States, will collect information as to social and economic 
problems of the world and edit various publications. 

There are also seven technical sections on Unemployment, Emigration, Sea- 
men, Agriculture, Russian Enquiry, Social Insurance, and Codperation. 

The section on Russian Enquiry, under Dr. G. Pardo, who served as Deputy 
Secretary-General at the Washington Conference, is compiling an elaborate 
report on Russia, derived from all available sources, including official decrees, 
wireless messages, newspapers and the statements of foreign observers in Russia. 
Dr. Pardo has prepared a questionnaire and bibliography on Labor Conditions 
in Soviet Russia for the use of a commission to inquire as to labor conditions 
in Russia, and this is printed. It is especially complete as to the Bolshevik 
régime. The Polish member of the Governing Body proposed such a commission 
at the January meeting, 1920. The proposal was reluctantly accepted. It was 
especially pressed by the workers’ delegates, who urged that the unrest among 
the working classes was due to ignorance of what has happened in Russia; that 
reports are absolutely conflicting and that the truth as to labor conditions in 
Russia would cause this unrest to vanish. Certainly the world must never 
shrink from the truth. It is only to be hoped and insisted that verities and 
not visions be reported and with impartial thoroughness. Investigators must 
labor with the germs of every fell disease. Their danger is great and their 
caution must be intelligent and unremitting or deadly and widespread infection 
may ensue, not only for the investigators but for millions besides. 

The League of Nations engaged in an inquiry into the general conditions 
in Russia at the present day, and invited the International Labor Office to 
appoint two members of a commission of such general inquiry (not confined to 
labor conditions) and that these two members be included in the Labor Office’s 
independent mission. The Labor Office in March last agreed to appoint two 
members upon the commission of the League, but refused to include these per- 
sons in its own commission. It decided that its own commission should consist 
of five employers, five workers and two government dvlegates. The report com- 
piled covers 450 pages. It shows in Soviet Russia the enactment of advanced 
labor legislation of the type advocated by workers very generally, limiting hours 
of work, protecting women and children, providing many safeguards, helping 
the unemployed, ete. But it shows that after about ninety per cent of the 
industrial activity of Russia had been nationalized, beginning with workers’ 
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control and followed by national control, there ensued a ruinous falling off of 
production; that wages grew beyond measure and lost all relation to business, 
expense and production, and yet could not keep pace with the cost of living. For 
instance, in June, 1918, the expense of a workingman’s family was estimated 
at 11.8 roubles per head and the wages 6 roubles a head, thus showing a deficit 
of 95 per cent. Between July, 1916, and April, 1918, the price of food increased 
898 per cent, while the wages of skilled workers increased only 237 per cent, 
of semi-skilled workmen 344 per cent, and of common laborers 450 per cent. It 
appeared that the average increase of a skilled metal worker was five times less 
than the increase of the cost of living. There was a tremendous decline in the 
purchasing power of money, and schemes for payment in kind were tried and 
the government fixed rations for various classes of citizens. Workers were 
loth to work, and many migrated to the country where food was less difficult 
to get. 

The Soviet press shows that, excluding railroad employees, workers in in- 
dustry decreased 2,402,000 men up to January, 1919, and a report of the Supreme 
Council of Popular Economy of March, 1919, states that production in the 
greater number of Russian industries has decreased 400 to 500 per cent. 

Notwithstanding the very advanced enactment limiting hours of labor, the 
Russian Labor Code of 1919 excepts from the rule against overtime (1) all work 
necessary to prevent any danger or public disaster threatening the existence 
of the Soviet Government of the Federal Soviet Republic or the lives of its 
citizens, and (2) for the proper carrying out of essential public works dealing 
with water supply, lighting, sewers and transport, and for any unexpected 
eventuality affecting these services. Moreover, a wireless message of February 
13, 1920, which appears to contain a decision adopted by the supreme governing 
authority, reads thus: ‘‘Sunday is declared a working day. Work in factories 
and workshops, as well as in Soviet establishments, is increased by two hours.”’ 
The humane limitations on hours for labor seem in fact wholly abandoned and 
excessive hours, with no seventh day rest, seem to be imposed. 

Since the latter part of 1918, compulsory labor has been pushed to extremes. 
Persons between sixteen and fifty years of age are subject to compulsory labor 
by the labor laws of 1919, and a labor distributing section of the Commissariat 
of Labor may fine and imprison any who do not comply. The labor section of 
the Peace Treaty of Versailles declares ‘‘Labor should not be regarded as a 
commodity or an article of commerce,’’ but the Assistant Commissary of the 
Supreme Council of Popular Economy, Miliutin, published an article Decem- 
ber 3, 1919, insisting that the final step towards increased production is com- 
pulsory labor service. Bukharin, one of the principal leaders of the Bolshevik, 
published an article in Pravida, December 28, 1919, saying that the state 
must learn to use men and that ‘‘the fundamental transformation process which 
we should know and understand is that of goods into men and men into goods.’’ 
He speaks of establishing an iron discipline among workers, saying, ‘‘Let us 
introduce a military discipline into labor and we shall thus increase the pro- 
ductivity of labor.’’ 

Trotzky, on December 17, 1919, published an article in Pravida likewise 
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urging compulsory labor and military system, and until the people are edu- 
cated, advocates coercion of labor by the armed forces of the state. 

The man-power of the nation seems intended by the plan of the government 
to be used by registration, mobilization and distribution. Trotzky is president 
of a commission having this in charge. Liberty of workers seems to be wholly 
sacrificed in Russia. They are subject to drafts by government for any kind 
of work without regard to their specialties. 

The 25th International Congress of the International Miners’ Federation has 
requested the Labor Office of the League of Nations to seek to find the best 
method of establishing an International Coal Office for the purpose of securing 
a more equitable distribution of coal throughout the world. The Director- 
General of the Labor Office, with some reservations, intimated a readiness to 
respond and agreed to bring the matter before the Governing Body in October. 


EDITORIAL COMMENT 


ANNUAL MEETING OF THE SOCIETY 


The Executive Council of the American Society of International Law met 
in Washington on November 13, 1920. After much discussion, it decided that 
the Society should resume its annual meetings, which had been suspended during 
the war. The reason for the suspension was that the Society has always sought 
to consider both sides of a question, and all sides when there are more than two. 
It was felt that during the war, to which the United States was a party, its 
members could not be expected to discuss the questions arising from day to 
day of an international character with a detachment which becomes a scientific 
body. It may be said that in law the war with Germany still continues; that 
the armistice of November 11, 1918, was only a cessation of hostilities. This is 
true in theory, but in fact the war declared against Germany by the United 
States on April 6, 1917, really ended with the armistice, and the two nations 
are unofficially, although not officially, at peace. Therefore, the reason which 
caused the Society to discontinue its annual meetings no longer exists, and the 
Executive Council resolved that the next annual meeting of the Society should 
be held in the city of Washington, on the evening of Wednesday, April 27, 1921, 
ending on Saturday evening, the 30th, with the customary dinner which is 
always the most enjoyable event of the meeting. 

The members of the Council appreciated that the subjects selected for dis- 
cussion at this first session should be chosen with the greatest care, for, in a 
certain way, the resumption of regular meetings after an intermission of the 
kind specified is like the first meeting of a new organization. The Council, 
therefore, determined the program, leaving it to the Committee on the Annual 
Meeting to work out the details. 

Mr. Elihu Root, President of the Society, called attention to the first resolu- 
tion of the Advisory Committee of Jurists at The Hague, of which he had been 
a member and which, during the summer, drafted a project for a Permanent 
Court of International Justice to be located at The Hague. This resolution 
recommended that the world should begin its orderly process of development 
by holding a new conference to be called ‘‘A Conference for the Advancement 
of International Law’’ in continuation of the first two conferences at The 
Hague, and to meet at stated intervals to continue the work left unfinished. 
Specifically, this conference should be held as soon as practicable, for the follow- 
ing purposes, as stated in the resolution: 


To restate the established rules of international law, especially, and in the first instance, 
in the fields affected by the events of the recent war. 

To formulate and agree upon the amendments and additions, if any, to the rules of 
international law shown to be necessary or useful by the events of the war and the changes 
in the conditions of international life and intercourse which have followed the war. 
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To endeavor to reconcile divergent views and secure general agreement uporm the rules 
which have been in dispute heretofore. 

To consider the subjects not now adequately regulated by international law, but as to 
which the interests of international justice require that rules of law shall be declared and 
accepted. 

The resolution contemplated that certain scientific bodies should be invited 
to prepare projects for the work of the conference, which should be submitted 
beforehand to the several governments and then laid before the conference 
‘*for its consideration and such action as it may find suitable.’’ It is believed 
that the views of the American Society of International Law upon the purposes 
mentioned in the resolution of the Advisory Committee should be stated, and 
that they might be found helpful to the cause of justice between nations, based 
upon rules of law. 

It is earnestly hoped that the members of the Society may bend their backs 
to the burden, for such it is, and that the Society shall not prove recreant to 
its self-imposed mission ‘‘to foster the study of international law and promote 
the establishment of international relations on the basis of law and justice.’’ 


A PERMANENT COURT OF INTERNATIONAL JUSTICE 


As the JouRNAL goes to press, the good news comes from Geneva that on 
Monday, the 13th day of December, 1920, the Assembly of the League of Nations 
adopted. with sundry modifications, the project for a permanent court of inter- 
national justice, drafted by an advisory committee at The Hague in the summer 
of 1920. It also recommended that the project be referred to the nations for 
their consideration and eventual ratification, that it should go into effect when 
twenty-two nations had ratified it, for the nations so ratifying. The hope was 
expressed that at least this number would accept it at an early date so that the 
judges might be selected at the meeting of the Council and the Assembly in 
September, 1921, and the court be constituted and installed in the Peace Palace 
at The Hague in the course of 1921. 

An editorial comment in the last number of the JourNatu dealt briefly with 
the project, stating the method of choosing the judges, the jurisdiction of the 
court and its procedure.’ The text of the project was printed in the supplement 
to that number.’ 

The Council, upon whose invitation the jurists had met at The Hague and 
to which their report was submitted, approved the general scheme, recommending 
at the same time to the Assembly that certain of its provisions should be modi- 
fied. The articles more or less affected are 27, 29, 33, 34, 35, 37 and 56. Two new 
articles, 36bis and 57bis, were added. The most important modification is that 
concerning Articles 33, 34, and 35 of the project, which were intended to make 
resort to the court obligatory in a limited number of cases, without a special 
agreement to submit the dispute as is required in arbitration. This is the great 
distinction between judicial procedure, on the one hand, and arbitration, on 
the other, and the Council evidently preferred a court of arbitral justice to one 


1 October, 1920 (Vol. 14), p. 581. 2 Ibid. Official Documents, p. 371. 


EDITORIAL COMMENT 53 


of justice in the strict and technical sense of the word. It is believed, however, 
that the modifications of Articles 33, 34 and 35 affect only the procedure, not 
the decision, which, in the Court of Arbitral Justice of 1907, as well as in the 
Permanent Court of International Justice of 1920, was to be judicial. Article 
33 of the project was thus worded: 

When a dispute has arisen between states, and it has been found impossible to settle it 
by diplomatic means, and no agreement has been made to choose another jurisdiction, the 
party complaining may bring the case before the court. The court shall, first of all, decide 
whether the preceding conditions have been complied with; if so, it shall hear and determine 
the dispute according to the terms and within the limits of the next article. 


The Council recommended that the following article be substituted for it: 
The jurisdiction of the court is defined by Articles 12, 13 and 14 of the Covenant. 


In reality, the new Article is a substitute for the jurisdiction contained in 
Article 34 of the project. The latter part of Article 34 reads as follows: 

The court shall also take cognizance of all disputes of any kind which may be submitted 
to it by a general or particular convention between the parties. 


In the event of a dispute as to whether a certain case comes within any of the categories 
above mentioned, the matter shall be settled by the decision of the court. 


The Council recommended that it be replaced by an article of its new 
drafting : 

Without prejudice to the right of the parties, according to Article 12 of the Covenant, 
to submit disputes between them either to judicial settlement or arbitration or to inquiry 
by the Council, the court shall have jurisdiction (and this without any special agreement 
giving it jurisdiction) to hear and determine disputes, the settlement of which is by treaties 
in force entrusted to it or to the tribunal instituted by the League of Nations. 


Article 35 of the project is untouched, except that it is subjected to provisions 
of 57bis, an additional article drafted by the Council. 

In view of the fact that the parties to the court may not, without a further 
agreement, sue one another, it was, of course, necessary to provide for the special 
agreement which the Council provided, and the procedure to be followed in 
such a case, which was lacking in the project which contemplated judicial, not 
arbitral, procedure. For this purpose, the Council drafted an additional Article, 
36bis, whereof the text is as follows: 

When the parties to a dispute agree to submit it to the jurisdiction of the Permanent 
Court of International Justice, the court shall, in the first place, apply the rules of procedure 
which may have been laid down in the agreement and, in the second place, in so far as they 
are applicable, the rules of procedure contained in The Hague Convention of 1907 for the 


pacific settlement of international disputes, always provided such rules are consistent with 
the provisions of Articles 1-36, 37, 39, 49 and 59 of the present convention. 


The Advisory Committee of Jurists felt it necessary to have an official lan- 
guage. They unanimously agreed upon French. In this they did not innovate, 
but followed the practice of the past two centuries and more. They felt, how- 
ever, that the parties in dispute might prefer another language. This they 


54 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


authorized the court to permit. The Council, however, preferred two languages, 
French and English; or rather, the English members preferred English, and 
the power of the British Empire was great enough to force its acceptance. The 
court is apparently to be double-tongued until Great Britain can secure accept- 
ance of English as the judicial language. In any event, one language is better 
than two, and it is to be feared that the substitute of the Council for Article 37 
of the original project is far from happy. It is as follows: 

The official languages of the court shall be French and English. If the parties agree that 
the case shall be conducted in French, the judgment will be delivered in French. If the 
parties agree that the case shall be conducted in English, the judgment will be delivered in 
English. 

In the absence of an agreement as to which language shall be employed, each party may, 
in the pleadings, use the language which it prefers; the decision of the court will be given 
in both languages. In this case the court will at the same time determine which of the two 
texts shall be considered as authoritative. 

The court may, at the request of the parties, authorize a language other than French or 


English to be used. 


Article 56 of the project permitted a dissenting judge to state his dissent 
or reservations, without, however, setting forth the reasons in detail. Practice 
differs in different countries. The procedure based upon the civil law prefers 
the decision of the court without dissenting opinions. Anglo-American practice 
prefers dissenting opinions. English practice, however, prevailed in the Council, 
and Article 56 was thus amended: ‘‘Judges who do not concur in all or part 
of the judgment of the court may deliver a separate opinion.’’ 

Finally, the Council added the following new Article, 57bis: ‘‘The decision 
of the court has no binding force except between the parties and in respect of 
that particular case.’’ 

The purpose of this article is clear. However, if the court is constituted and 
its decisions meet with approval, it will, little by little, lay down principles in 
special cases which apply to other cases of a more or less similar nature arising 
between other parties. 

Such were the modifications proposed by the Council at its session at Brussels 
on October 27, 1920, and recommended by that body to the Assembly, which 
opened its meetings at Geneva, November 15, 1920. It is impossible to say, as 
the JouRNAL goes to press, whether the various amendments proposed by the 
Council were accepted by the Assembly on December 13, 1920. It appears, 
however, that the Council’s opposition to obligatory jurisdiction has been ap- 
proved by the Assembly, although the article proposed by the Council has been 
rejected. It has been replaced by a very skillful substitute, which will permit 
nations at the moment of signing it, just as in the case of the alternative pro- 
cedure proposed in the additional protocol to the International Prize Court Con- 
vention, to accept obligatory procedure or not, as it may deem advisable in the 
interest of the court itself and of its own special interest. The new article on 
jurisdiction is thus given by the Associated Press: 


The jurisdiction of the court comprises all cases which parties refer to it and all matters 
specially provided for in treaties and conventions in force. Members of the League and 
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states mentioned in the annex to the Covenant may either, when signing or ratifying the 
protocol to which the present statutes are joined or at a later moment, declare that they 
recognize as compulsory ipso facto, and without special agreement in relation to any other 
member or states accepting the same obligation, the jurisdiction of the court in all or any 
classes of legal disputes concerning the interpretation of a treaty, any question of interna- 
tional law, the existence of any fact which, if established, would constitute a breach of an 
international obligation, and the nature or the extent of reparation for a breach of an 
international obligation. 

Declaration may be made unconditionally, or conditionally, or condition of reciprocity 
on the part of several or certain states or for a certain time. 


There was, it appears, a very decided majority in the Assembly in favor of 
Article 34 of the project as drafted by the Advisory Committee of Jurists. The 
present article will, however, accomplish much the same purpose. It will allow 
nations to accept obligatory jurisdiction without forcing those to accept it which 
would do so unwillingly, if at all. It is well to take a step at a time, for it is 
only through an infinite series of little steps that the goal toward which the 
nations tend will be reached. As Mr. Root happily reminded his colleagues 
of the Advisory Committee at The Hague, ‘‘ Leg over leg the dog went to Dover.’’ 

We should not criticize the defects of the plan. We should rather fall upon 
our knees and thank God that the hope of the ages is in process of realization. 

James Brown Scorr. 


THE CALIFORNIA-JAPANESE QUESTION. 


The intense prejudice of California against the Japanese is partly racial, 
partly economic. There is the feeling of white superiority, and there is the 
dislike of the workmen to be pitted against a competitor who is willing to work 
harder and live cheaper than himself. 

It began with the hostility to the Chinese, invaluable as these people were 
in California’s development. The treaty of 1868, Art. 5, with China had ‘‘rec- 
ognized the inherent and inalienable right of man to change his home and 
allegiance, and also the mutual advantage of the free migration and emigration 
of their citizens and subjects respectively.’’ But in 1880, this ‘‘inalienable 
right’’ was denied by Art. 1 of the treaty of that year, in these words: ‘‘ When- 
ever in the opinion of the United States, the coming of Chinese laborers to the 
United States or their residence therein, affects or threatens to affect the inter- 
ests of that country’’ it may regulate, limit or suspend such coming or residence, 
but may not absolutely prohibit it. This restriction was to apply to laborers 
only and must be ‘‘reasonable.’’ 

Still the Pacific Coast was not satisfied, and at its insistence the Geary Act 
was passed by Congress excluding Chinese laborers altogether, followed (though 
it should have been preceded) by the convention of 1894, which by Art. 1 sanc- 
tioned such exclusion for ten years, to be followed by another term of ten years 
unless terminated at six months notice. It is curious to note the preamble of 
this treaty: ‘‘ And whereas the Government of China, in view of the antagonism 
and much deprecated and serious disorders to which the presence of Chinese 
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laborers has given rise in certain parts of the United States, desires to prohibit 
the emigration of such laborers into the United States.’’ 

There was for a long time no such emigration of Japanese subjects to the 
United States as of Chinese, and no similar regulation and exclusion were de- 
manded. Moreover, the development of the two countries diverged. China 
remained weak, loosely organized, clinging to her ancient ways. But Japan 
adopted modern ideas, introduced universal education, and grew in national 
self-consciousness and pride. The treaty with her in 1894, accordingly, was 
a compact between equals. Article 1 reads: 


In whatever relates to rights of residence and travel; to the possession of goods and 
effects of any kind; to the succession to personal estate by will or otherwise; and the 
disposal of property of any sort and in any manner whatsoever which they may lawfully 
acquire, the citizens or subjects of each contracting party shall enjoy in the territories of 
the other the same privileges, liberties and rights, and shall be subject to no higher imposts 


or charges in these respects than native citizens, or subjects of the most favored nation. 


Article 2 adds, however, this proviso: 

It is, however, understood that the stipulations contained in this and the preceding 
article do not in any way affect the laws, ordinances and regulations with regard to trade, 
the immigration of laborers, police and public security which are in force or which may 
hereafter be enacted in either of the two countries. 

This was a treaty of commerce and navigation. It was almost the first to 
surrender those exterritorial privileges which our nationals had, like other 
foreigners, enjoyed in Japan. The new status further developed Japanese pride 
and power. 

Then came the war with China over Corea, an easy victory for Japan but 
ending in her humiliation in being shorn of the full fruits of victory by the 
intervention of Russia, Germany and France. To avoid such intervention in 
future, there was framed an alliance with Great Britain, defensive in character, 
to preserve the status quo in the East. 

This series of events testifies to the position of equality in the Society of 
Nations which Japan had attained. This position was, of course, greatly en- 
hanced by her victory over Russia. This made her one of the great Powers. As 
the writer interprets the Treaty of Portsmouth, one of its important features was 
the increase of the Japanese food supply, cereals in Corea and Manchuria, fish in 
Saghalien and along the Siberian coast. This would argue the desire of the 
Japanese Government to retain, feed and employ its surplus population within 
contiguous territory. It was the same problem which faced the Germans, but 
solved in a legitimate way. 

If this surmise is correct, Japanese policy and Pacific Coast prejudice are 
quite compatible, both desiring to confine the Japanese population within the 
jurisdiction of the Empire, both discouraging a constant overflow of the surplus 
of that race into Christian countries. This was coupled in Japan, however, with 
the penetration of China and a strangle-hold upon Corea. 

Consider now the present friction with Japan growing out of the public 
laws of California since the Russian War. These laws affect the Chinese also, 
in fact result from the permitted attitude of the State toward the Chinese. 
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They relate to three questions, that of the schools, that of restricted immigration, 
that of land holding. 

The elementary schools of California are open to children between the ages 
of six and twenty-one; also to adults ‘‘if the governing body of the district 
deems such admission advisable.’’ Alien adults in pursuit of the English 
language may well have been on a par scholastically with much younger students. 
There developed a dislike that white children should mix at school with colored 
children. There was also objection to propinquity between young white girls 
and Japanese adults. This found expression in the statute which gave school 
boards power to exclude ‘‘children of filthy or vicious habits; or children suffer- 
ing from contagious or infectious diseases, and also to establish separate schools 
for Indian children and for children of Chinese or Mongolian descent.’’ In the 
last-mentioned case, such children are not to be admitted to the regular schools. 
These statutes were amended and repealed from time to time. I quote from 
the law of 1909. 

The coupling together in the same sentence of vicious, diseased and Oriental 
children, was a slap in the face. The separate treatment of those of Mongolian 
descent was discrimination, setting them apart from other aliens. It would have 
been possible, one would think, to settle all genuine grievances arising from the 
mixture of races and ages at school, by giving equality of treatment to all 
aliens. Then no one race could have complained. But when a proud, highly 
educated people found itself classed with Indians, Coreans and Chinese, discrimi- 
nated against and despised, it naturally remonstrated and insisted that its 
treaty right of the most-favored-nation treatment should be observed. This 
topic was discussed by Mr. Root with great force and clarity in the first volume 
of this JouRNAL. 

Then there was the immigration question. This related to laborers only. 
The prejudice and the arguments were much the same as in the case of the 
Chinese twenty years before. But Japan is not a Power to be treated as China 
was then treated, without remonstrance. Moreover, as has been argued, the 
Japanese Government itself was not desirous that its laborers should emigrate. A 
solution for this difficulty therefore was found in appeals to Governor and Legis- 
lature in California to stop action which, by direct violation of treaty, tended 
to embroil the two Powers, and in the substitution for an exclusion statute 
of a private understanding, a so-called gentlemen’s agreement, to the same pur- 
port. This is now operative. 

And now comes the land question to disturb our relations. In accordance 
with the Treaty of 1894, nationals of each contracting party had the ‘‘full 
liberty to enter, travel, or reside in any part of the territories’’ of the other; 
access to its courts to defend their rights; and property rights as already re- 
cited. Safeguarded by this treaty, came a small but continuous stream of 
immigration. A considerable percentage sought and worked the land. These 
Japanese immigrants were naturally gregarious. They were regarded by the 
white Californians with growing suspicion and dislike. The hostility to the 
Chinese had been largely urban; hostility to the Japanese is largely agricultural 
and rural. Agitation of the familiar kind was set on foot and sought expression 
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in State legislation. After the gentlemen’s agreement was reached, this legisla- 
tion was aimed at land-holding rights under the treaty. By Act 129, approved 
1913, See. 1, it took this form: ‘‘ All aliens eligible to citizenship may acquire, 
possess, enjoy, transmit and inherit real property or any interest therein’’ like 
native citizens of the United States. 

Since Japanese are incapable of naturalization under our laws and judicial 
decisions, this amounted to a prohibition of Japanese land owning, slightly 
camouflaged. But what was to become of their treaty rights? Under our Consti- 
tution, no State can make, no State may violate, a national treaty. Therefore, 
Sec. 2 added that aliens ineligible to citizenship might acquire real property 
‘‘in the manner and to the extent and for the purposes described by any treaty 
now existing,’’ etc., ‘‘and may in addition thereto lease lands in this State for 
agricultural purposes for a term not exceeding three years. 

If this provision under Sec. 2 is fairly interpreted and carried out, perhaps 
no injustice is done and no treaty right violated. Nevertheless, as in the school 
matter, there is a discrimination against those of Mongolian descent as compared 
with other aliens, a denial of that equal treatment which the most-favored-nation 
clause demands. 

Unfortunately this is not the end. The writer has not been able to obtain 
the text of the additional legislation as to alien land holding, passed by the 
people of California by initiative at the November election. But its purport 
seems only too clear. It prohibits absolutely land ownership by Japanese. It 
forbids them to lease farm land. It prevents their working land as guardians 
of their children, who being capable of citizenship might in collusion with their 
parents evade the prohibition. Nor may Japanese become shareholders in any 
farm land company. Whether this legislation is aimed at Japanese by name 
or at persons of Mongolian descent or at persons incapable of citizenship, | am 
not informed. In any case its intent to debar certain aliens and not others, 
is evident. It has the same taint of illegal discrimination that has been already 
remarked. But it is also to all appearance a plain violation of the Treaty of 
1894. To excuse it by alleging that Americans cannot own land in Japan, even 
if this be true, is not to the point, unless it can be shown that our nationals are 
unequally treated, that they are debarred while other aliens are permitted the 
privilege. 

This then is the parting of the ways. A single State of these United States 
arrogates to itself the right to change a national treaty. We have seen a long 
course of aggressive anti-Oriental legislation in California, gradually encroach- 
ing upon treaties which are the law of the land, and now culminating in open 
violation of treaty. Whether Californian prejudice and the action resulting 
are justified or not, has nothing to do with our question. What we ask is, whether 
one State is greater than the whole, whether one State may alter at will a treaty 
made by the United States? 

There are three conclusions, growing out of this historical recital, which 
California should take to heart. 

1. If it has a grievance against a foreign Power or its subjects, redress lies 
not with itself but with the National Government and Congress. 
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2. If one of the States violates a treaty of the United States, the latter is 
responsible for the act of the former. 

3. Being thus responsible, it must have a power commensurate. If no effi- 
cient control exists over State legislative action affecting a foreign Power and 
its treaty rights, then such control must be provided, not a theoretical control 
merely, but one prompt and drastic. 

It has been reported from time to time that negotiations are under way with 
Japan to frame a new treaty, that an agreement has been reached, but that 
the ‘‘advice and consent’’ of the Senate are to be taken before the terms of 
the treaty are made known. It is well that the Senate’s part in treaty-making 
is again recognized. It is well that our relations with Japan, so needlessly dis- 
turbed by the unfriendly acts of California, are to be settled by joint harmonious 
action. It is all the more necessary that Californian anti-Japanese legislation 
must be inoperative until a new basis of intercourse is reached. 

Tueopore 


RECOGNITION OF NEW GOVERNMENTS 


Perhaps the most important question of foreign policy confronting the in- 
coming administration will be that of entering upon trade (and possibly diplo- 
matic) relations with Soviet Russia. The Bolshevik Government at Moscow 
has now maintained an uninterrupted existence of over three years and estab- 
lished a firm and stable rule throughout the greater part of the former Russian 
Empire. It has apparently succeeded in strongly entrenching itself in power; 
and this in the face of a series of revolutions within, aided and abetted by attacks 
and intrigues from without. 

It is not the purpose of this editorial to discuss the wisdom of a policy of 
recognition so much as to call attention to a few of the many precedents tending 
to justify such action in our own history. 

On August 16, 1792, the American Minister to France, Gouverneur Morris, 
notified our government that another ‘‘bloody’’ revolution had taken place in 
Paris, resulting in the deposition of the French King, and asked for instructions 
as to the course he should pursue. Secretary of State Jefferson replied on 
November 7th as follows: 


It accords with our principles to acknowledge any government to be rightful which is 
formed by the will of the nation, substantially declared. The late government was of this 
kind, and was accordingly acknowledged by all the branches of ours; so any alteration of it 


which shall be made by the will of the nation, substantially declared, will doubtless be 
acknowledged in like manner. With such a government every kind of business may be done. 
But there are some matters which I conceive might be transacted with a government de facto, 
such, for instance, as the reforming the unfriendly restrictions on our commerce and navi- 
gation, such as you will readily distinguish as they occur. 


In a later instruction to Mr. Morris, dated March 12, 1793, which ‘‘has often 


been cited as a fundamental authority,’’! Jefferson said : 


We surely cannot deny to any nation that right whereon our own government is founded 
-that everyone may govern itself according to whatever form it pleases, and change these 


1 See Moore’s Digest, I, pp. 120 ff., the source of the citations contained in this editorial. 
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forms at its own will; and that it may transact its business with foreign nations through 
whatever organ it thinks proper, whether king, convention, assembly, committee, president, 
or anything else it may choose. The will of the nation is the only thing essential to be 


regarded.2 


Mr. Rush, American Minister to France, hastened to recognize the provi- 
sional government of the French Republic on February 28, 1848, by his “‘per- 
sonal presence’’ at the Hétel de Ville on the third day after that government 
had been proclaimed. Secretary of State Buchanan highly approved of this 
perhaps somewhat precipitate action. He wrote: 


In its intercourse with foreign nations the Government of the United States has, from 
its origin, alwavs recognized de facto governments. We recognize the right of all nations 
to create and re-form thei pui.tica: ime tutions according to their own will and pleasure. 
We do not go behind the existing government to involve ourselves in the question of 
legitimacy. It is sufficient for us to know that a government exists capable of maintaining 
itself; and then its recognition on our part inevitably follows. This principle of action, 
resulting from our sacred regard for the independence of nations has occasioned some 
strange anomalies in our history. The Pope, the Emperor of Russia, and President Jackson 
were the only authorities on earth which ever recognized Dom Miguel as King of Portugal. 

Whilst this is our settled policy, it does not follow that we can ever be indifferent 


spectators to the progress of liberty throughout the world, and especially in France. We 


can never forget the obligations which we owe to that generous nation for their aid at the 


darkest period of our Revolutionary War in achieving our own independence. 


And in a special message to Congress, President Polk spoke in similar com- 
mendatory terms of the conduct of Mr. Rush who, he said had 


judged rightly of the feelings and sentiments of his government and of his countrymen, 
when, in advance of the diplomatic representatives of other countries, he was the first to 
recognize, so far as it was in his power, the free government established by the French 
people. 

The policy of the United States has ever been that of non-intervention in the domestic 
affairs of other countries, leaving to each to establish the form of government of its own 
choice. While this wise policy will be maintained toward France, now suddenly transformed 
from a monarchy into a republic, all our sympathies are naturally enlisted on the side of a 
great people, who, imitating our example, have resolved to be free. 


However, it may be noted that in 1851, Mr. Rives, at that time American 
Minister to France, felt that it did not become the representative of a ‘‘free 
constitutional republic’’ to sanction the successful coup d’état of Louis Napoleon 
by his presence at official receptions until after the French elections. 

The United States did not even hesitate to accord an early recognition to the 
Second Empire under Napoleon III. In a communication to Mr. Rives, dated 
January 12, 1852, Secretary Webster declared: 

From President Washington’s time down to the present day it has been a principle, 
always acknowledged by the United States, that every nation possesses a right to govern 
itself according to its own will, to change institutions at discretion, and to transact its 
business through whatever agents it may think proper to employ. This cardinal point in 


2 Secretary Fish thus explains “the will of the nation” in a communication, dated Decem 
ber 16, 1870, to Mr. Sickles, our Minister to Spain: “We have always accepted the general 
acquiescence of the people in a political change as a conclusive evidence of the will of the 


nation.” 


EDITORIAL COMMENT 61 


our policy has been strongly illustrated by recognizing the many forms of political power 
which have been successively adopted by France in the series of revolutions with which 
that country has been visited. Throughout all these changes the government of the United 
States has conducted itself in strict conformity to the original principles adopted by 
Washington, and made known to our diplomatic agents abroad, and to the nations of the 
world, by Mr. Jefferson’s letter to Gouverneur Morris, of the 12th March, 1793; and if the 
French people have now substantially made another change, we have no choice but to 
acknowledge that also; and as the diplomatic representative of your country in France, you 
will act as your predecessors have acted, and conform to what appears to be settled national 
authority. And while we deeply regret the overthrow of popular institutions, yet our 
ancient ally has still our good wishes for her prosperity and happiness, and we are bound 
to leave to her the choice of means for the promotion of those ends. 


In 1870, Mr. Washburn was instructed to recognize the Third French Re- 
publie ‘‘if provisional government has actual central control and possession of 
power, and is acknowledged by French people, so as to be, in point of fact, 
de facto government.’’ 

But why multiply precedents? We cannot, however, resist the temptation 
of citing one more example of what is believed to have been the uniform and 
consistent policy of our government prior to the Wilson administration. In a 
special message to Congress of May 15, 1856, President Pierce said: 


It is the established policy of the United States to recognize all governments without 
question of their source, or organization, or of the means by which the governing persons 
attain their power, provided there be a government de facto accepted by the people of the 
country, and with reserve only of time as to the recognition of revolutionary governments 
arising out of the subdivision of parent states with which we are in relations of amity. We 
do not go behind the fact of a foreign government’s exercising actual power to investigate 
questions of legitimacy; we do not inquire into the causes which led to a change of govern- 
ment. To us it is indifferent whether a successful revolution has been aided by foreign 
intervention or not; whether insurrection has overthrown existing governments and another 


has been established in its place, according to preéxisting forms, or in a manner adopted for 
the occasion by those whom we may find in the actual possession of power. All these 


matters we leave to the people and public authorities of the particular country to determine; 
and their determination, whether it be by positive action or by ascertained acquiescence, is 
to us a sufficient warranty of the legitimacy of the new government. 


It may be added that the recognition of new governments is of two sorts, 
de facto and de jure. It would seem that the Soviet Government of Russia ful- 
fills all the requirements of de jure, or diplomatic recognition; but the question 
of recognition is essentially a matter of policy, and if there are any sound reasons 
why de jure recognition should be withheld, it is open to us to confine ourselves 
for the time being to de facto recognition. 

Owing to the conditions which prevail in Russia, such de facto or virtual 
recognition for purposes of commerce* should undoubtedly be inaugurated by 
a trade agreement somewhat on the lines laid down in the proposed trade agree- 
ment between Britain and Russia. 

According to press reports, this proposed agreement, which consists of ten 
articles, provides not merely for the reciprocal appointment of one or more 


8 This has sometimes been called “recognition of the commercial flag.” See article in 
this JouRNAL for October, 1920, p. 515. 
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official agents to reside and perform their functions in the territories of the 
other, but also provides that such agents shall have the rights accorded to 
diplomatic and consular representatives in respect to the visé of passports, etc., 
and the liberty of communicating by code and cipher. Provision is also made 
that the official agents shall be at liberty to receive and dispatch couriers with 
sealed bags which shall be exempt from examination. 

Both parties also agree generally to remove forthwith all obstacles to legiti- 
mate trade (other than in arms and ammunition) between Russia and the United 
Kingdom ; and they agree specifically that ‘‘ British and Russian merchant ships, 
their masters, crews, and cargoes shall in ports of Russia and of the United 
Kingdom, respectively receive in all respects the treatment, privileges, facilities, 
and immunities and protection which are usually accorded by the established 
practice of commercial nations.’’ 

Amos S. HERSHEY. 


NEW CONSULAR CONVENTIONS 


One of the problems soon to confront the United States is the conclusion of 
consular conventions with states such as Czecho-Slovakia, Poland, Hungary, 
and the Serb-Croat-Slovene State, as well as with some of their older neighbors. 
No treaty to which the United States is now, or has been, a party, serves as a 
model for agreements to be negotiated. This is due to various causes among 
which may be noted loose drafting, the absence of uniform or comprehensive 
plans, and the traditional diplomatic tendency to weaken the significance of 
concessions by phrases saving the face of the grantor. The terms of American 
consular conventions have been productive of much litigation, arising from 
sincere divergence of opinion as to the correct interpretation of particular 
provisions; and the utterances of judges have emphasized the reasonableness 
of the conflict. This circumstance reveals the importance of applying fresh 
methods in the negotiation of new conventions. It emphasizes the necessity 
not only of a clear perception of precise points at issue, as well as of bases of 
agreement, but also of the use of expressions and phrases indicating with exact- 
ness the designs of the contracting parties. Thus, if there is accord that a 
consul be given a particular right, what is yielded should be definitely and 
clearly described. To avoid future controversy, and to enlighten the courts 
if their aid is invoked, the nature and, if possible, the scope of what is granted 
should be laid bare by provisions leaving no room for conflicting interpretations. 

At the moment, it may be well to examine the character of some privileges 
which certain foreign states may endeavor to incorporate in new conventions 
with the United States. To.states of continental Europe whose nationals emi- 
grate in large numbers to the United States, there still remains great concern 
that the individual who is permitted to enter and dwell within our land be 
safeguarded in his economic rights as he begins and continues his struggle for 
bread. To protect obscure and ignorant and helpless people from those (often- 
times their own countrymen) who would prey upon them is still a matter of 
primary concern. To that end it is sought to accord aid and protection through 
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the consular representative. He is needed not only in the course of the various 
vicissitudes which commonly harass the life of the most law-abiding alien, but 
also when death overtakes him, and especially if he leaves surviving him a wife 
and children residing abroad who shared the fruits of his earnings while they 
waited for favorable opportunity to join him and unite their forces as an 
American family. 

What is, therefore, likely to be sought is the conferring upon the consular 
officer of the right, in such an event, to administer the estate of a deceased 
countryman in preference to any other individual or local official, such as a 
publie administrator, and the right also to definite recognition as the legal 
representative of the foreign heirs. 

The consular right of administration has been variously, vaguely and loosely 
expressed in certain conventions of the United States. According to Article 
IX of a treaty with the Argentine Confederation of July 27, 1853, a consular 
officer was, under certain conditions, given the right ‘‘to intervene in the pos- 
session, administration and judicial liquidation of the estate of the deceased, 
conformably with the laws of the country, for the benefit of the creditors and 
legal heirs.’’ Fifty-nine years later, the Supreme Court of the United States 
held that the convention failed to confer upon a consular officer a right of 
administration superior to that asserted by a public administrator pursuant 
to a local statute.’ 

Article X of a treaty with Paraguay of February 4, 1859, provided that a 
consular officer ‘‘shall, so far as the laws of each country will permit, take 
charge of the property which the deceased may have left, for the benefit of his 
lawful heirs and creditors, until an executor or administrator be named by the 
said consul-general, consul or vice-consul, or his representative.’’ Some time 
later, a convention with Sweden, concluded June 1, 1910, provided that a 
consular officer or his representative ‘‘shall, so far as the laws of each country 
will permit and pending the appointment of an administrator and until letters 
of administration have been granted, take charge of the property left by the 
deceased for the benefit of his lawful heirs and creditors, and, moreover, have 
the right to be appointed as administrator of such estate.’’ American judicial 
opinion has construed these provisions as conferring upon a consular officer 
rights of administration which are subordinate to those established by local 
statutes in favor of particular classes of individuals. 

In conventions with Peru, which are no longer in force, the United States 
appears, however, to have gone further. Thus in Article XXXIX of a treaty 
of July 26, 1851 (and followed in treaties of September 6, 1870, and August 31, 
1887), it was declared that, until the conclusion of a consular convention, ‘‘in 
the absence of legal heirs or representatives, the consuls or vice-consuls of 
either party shall be ex-officio the executors or administrators of the citizens of 
their nation who may die within their consular jurisdictions, and of their coun- 
trymen dying at sea, whose property may be brought within their district.’’ 2 

1See Rocea v. Thompson, 223 U. S. 317, affirming Jn thé, Matter of the Estate of Ghio, 
157 Calif. 552. Cf. In re Wyman, 191 Mass, 276; Carpigiani v. Hall, 172 Ala. 287. 

2 See, also, Article VI of treaty with Persia, of December 13, 1856; also Article XXXIII, 
paragraph 10, of treaty with Salvador of December 6, 1870. 
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Thus in the negotiation of fresh conventions, it may be emphasized that the 
United States has in fact heretofore conferred by treaty the right to administer 
upon a consular officer. It seems important to observe also that the Supreme 
Court of the United States has been far from intimating that the President and 
Senate lack the constitutional power to confer it.* If such a concession be re- 
garded by them as essentially advantageous for the interests of the United 
States in the management of its foreign relations, there can be no doubt of the 
sufficiency of the treaty-making power of the Federal Government to deal with 
it by appropriate convention, no matter how intimately it may concern, or how 
definitely it may abridge, the operation of local statutes. The decision of the 
Supreme Court of the United States in the case of Missouri v. Holland,* estab- 
lishes the principle involved. There is merely needed a definite indication of 
the design of the contracting parties for the guidance of the courts. No legal 
impediment checks the establishment by treaty of the consular right to adminis- 
ter, if it be deemed expedient to confer it. 

There is needed clear and uniferm expression in new consular conventions 
of the principle variously recognized in existing treaties, that a consular officer 
is or becomes the legal representative of the non-resident heirs or dependents 
(of his nationality) of his countrymen who die intestate within his district. 
Article VIII of the consular convention with Germany of December 11, 1871, 
announced that for certain purposes such an officer should be presumed to be 
the legal representative. The underlying principle found recognition also in 
Article XV of the convention with Belgium of March 9, 1880. The provisions 
of these conventions suggest the desirability of a broad and definite statement 
for incorporation in fresh agreements to be concluded. It is required for the 
guidance of local governmental agencies, administrative as well as judicial, which 
are concerned with the problem of distributing funds, whether emanating from 
estates in probate or from other sources, to non-resident aliens. 

For privileges such as the foregoing, states of Europe and of other con- 
tinents may be prepared to offer concessions regarded in the United States as 
of substantial value, and possibly in relation to matters outside of the normal 
scope of consular conventions. The time is at hand when American commercial 
and essentially non-governmental bodies should, therefore, ascertain and make 
known through appropriate channels, in what regard the privileges of American 
eonsuls abroad require enlargement and clarification. To that end there is 
needed a comprehensive inquiry concerning the full scope of the functions which 
it is believed that a consular officer should be permitted to fulfil, and of the 
extent to which our existing treaties prove inadequate. 

Both in the United States and abroad the value of the services of a consular 
officer is found to be proportional to the respect in which his office is held by 
local authorities with whom he is obliged to deal. It is suggested that the new 


Jeclared Mr. Frederic R. Coudert, with reference to the case of Rocca v. Thompson, 
223 U. S. 317: “We cannot feel that the court had any real doubt as to the constitutionality 
of a treaty granting to consuls the right to administer upon the estates of their deceased 
nationals for the benefit of foreign heirs.” (Columbia Law Rev., XIII, 181, 185.) 
4252 U.S. 416. 
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conventions of the United States give expression to the esteem and dignity 
attached by the contracting parties to the consular office. The appeal of the 
American consular service to persons of the type most desired therein will be 
strengthened by the zeal with which the United States obtains and acknowledges 
fresh recognition in new treaties, of the importance of the consular function, as 
well as of the treatment to be accorded him who is empowered to exercise it. 
CHARLES CHENEY Hype. 


NATIONALITY AND THE NINETEENTH AMENDMENT 


The Amendment to the Constitution of the United States in accord with 
which the right to vote shall not be abridged on account of sex has been adopted. 
This action has given rise to the question as to whether other legal restraints, 
based on sex, should not also be removed to the end that women should have 
‘‘eomplete juridical emancipation.”’ 

Among the limitations particularly affecting international relations are those 
in regard to the acquisition and determination of nationality. Practice in this 
matter has varied and still varies in different states, and has varied at different 
periods in the same state; but, in general, nationality has tended to follow the 
male. There have been exceptions, but these have in recent years become less 
common. 

A national is a person owing allegiance to and entitled to the protection of 
a state. The change of conditions resulting from transfer of nationality may, 
therefore, be a matter of much significance. The tendency has been toward the 
adoption of the rule that the wife takes the nationality of her husband. The 
United States has been favorable to this rule when applied to alien women marry- 
ing nationals of the United States. Till 1907 the United States seemed reluctant 
to accept the converse of this doctrine, that an American woman marrying an 
alien lost her American nationality, but the United States did admit ‘‘that a 
woman’s marriage with a foreigner should be regarded as an act of expatriation, 
at least when accompanied with residence abroad’’ (Pequignot v. Detroit, 16 
F. R. 211). 

In 1907 it was declared by act of Congress ‘‘that any American woman who 
marries a foreigner shall take the nationality of her husband’’ (U. S. Comp. 
St. Supp. 1909, 438). While the Congress of the United States may be com- 
petent to declare that a national expatriates himself or herself, it is open to 
question whether such an enactment would confer any other nationality on 
the expatriated party. Indeed the United States would deny this competence 
to certain states and has enacted that only a woman ‘‘ who might herself be law- 
fully naturalized shall be deemed a citizen’’ upon marrying a citizen of the 
United States. The French law is more considerate and prescribes that ‘‘a 
Frenchwoman who marries an alien follows the nationality of her husband 
unless her marriage does not confer upon her the nationality of her husband, 
in which ease she remains French’’ (I Dalloz, Codes Annotés, Art. 19, p. 217). 
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While, by naturalization in the United States, an alien man may obtain 
American nationality for his wife and children, it was decided in 1910 that 
‘fan alien wife of an alien man, both having resided in this country as husband 
and wife for over thirty years’’ may not in her own right legally be naturalized 
(U. S. v. Cohen, 179 F. R. 834). This decision accords with British law, which 
does not allow naturalization ‘‘to any person under disability,’’ and ‘‘disability’’ 
includes ‘‘the status of being a married woman.”’ 

Other states as well as the United States discriminate against women in the 
acquisition of nationality, some of these on the ground of the requirements of 
military service, some on the ground of confusion of relationships, ete. 

The old English principle that allegiance could not be put off by a national 
was set aside by the Naturalization Act of 1870, and in the British Nationality 
and Status of Aliens Act of 1914, which reserves to the woman considerable 
right over herself when her husband changes nationality. While this late Act 
provides that ‘‘the wife of a British subject shall be deemed to be a British 
subject, and the wife of an alien shall be deemed alien,’’ it also provides that 
if ‘‘a man ceases during the continuance of his marriage to be a British subject, 
it shall be lawful for his wife to make a declaration that she desires to retain 
British nationality, and thereupon she shall be deemed to remain a British 
subject.’ 

The valuable contribution of Dr. Zeballos entitled La Nationalité, in its 
exhaustive treatment shows the range of conflict of laws upon the subject of 
acquisition of nationality. 

The recent war has made evident the importance of clear understanding 
as to who are nationals and therefore owe allegiance to and are entitled to the 
protection of a state. Many questions in regard to inheritance and taxation 
become complicated through conflict of laws in regard to nationality. The 
extension of the franchise to women has particularly raised the query as to 
whether other rights which are supposed to go with full citizenship, e.g., the 
right of a wife to be naturalized regardless of the nationality of her husband, 
should not follow the right to vote. 

Possibly equality as to nationality may be a subject that could be placed 
upon the international agenda, as general agreement upon this matter should, 


so far as possible, be secured. 
GEORGE GRAFTON WILSON. 
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THE ‘‘LITTLE ENTENTE’’ 


The announcement of a formal alliance between Czecho-Slovakia, Roumania, 
and Jugo-Slavia is an event of profound significance. Doctor Benés, the Min- 
ister for Foreign Affairs of Czecho-Slovakia, is quoted to have said at Belgrade: 

We know the Magyars as a fantastic nation, who desire to expand, and who cannot 


easily adapt themselves to the present situation. We must, therefore, establish guarantees. 
Our alliance is not a question of only our two States, but a European question.1 


This statement might well serve as a text for a general criticism of the 
alliance, but we have also a further pregnant statement by Doctor Benés in 
Le Matin of August 30, 1920, which is of great interest: 

it has been our wish to prove to Europe that the former Austria-Hungary is no longer 
necessary to Europe, and that even the idea of any kind of Danube Confederation may be 
quietly and permanently abandoned, because we ourselves can unite in a group and establish 
order and close cojperation without the creation of political and economic unity which 
would injure the various States concerned. 

We wish to prove that the Allies, in destroying the former monarchy, have not com- 


mitted a political error.2 


It is lamentably true that, as the result of the decisions of the Paris Peace 
Conference, the term ‘‘ fantastic nation’’ employed by Doctor Benés may prop- 
erly be applied to Hungary. Deprived of essential resources, bleeding at many 
of its economic arteries by reason of the amazing surgical operation performed 
on Hungary, and separated from some six millions of their fellow-countrymen, 
the Magyars truly ‘‘cannot easily adapt themselves to the present situation.’’ 
They cannot consider such a political adjustment as either just or permanent. 

Against this common menace, Czecho-Slovakia, Roumania, and Jugo-Slavia, 
as the chief beneficiaries of the mutilation of Hungary, are compelled to band 
themselves together in a defensive alliance. An added reason for this com- 
bination is the uneasy feeling in Prague concerning a none-too-friendly Poland 
having possible friendly leanings towards Hungary, which at the time of the 
Bolshevist invasion offered to come to the help of Poland, when Czecho-Slo- 
vakia refused even to permit war supplies to be forwarded to her beleaguered 
neighbor. A further reason for this alliance is the desire for a Slavic rapproche- 
ment between Prague and Belgrade through the physically connecting link of 
Roumania via the grotesque corridor of Ruthenia. 

The question of this alliance must be viewed also from the point of view 
of France, which since the armistice has been feverishly active in the pursuit 
of that ignis fatuus of Talleyrand, Metternich, and Bismarck, termed ironically 
the ‘‘equilibrium of Europe.’’ France would evidently favor, for the purpose 
of offsetting both Russia and Germany, a belt of strong independent nations 
reaching from the North Sea to the A%gean, and including Poland, Czecho- 
Slovakia, Roumania, Jugo-Slavia, and Greece, not even excepting Hungary and 
Bulgaria as well. In the great game of maintaining an alleged balance of power 


1 New York Times Current History, November, p. 354. 
2 Quoted in the Contemporary Review for November, 1920, p. 722. 
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between various counteracting forces, all kinds of ‘‘combinazione’’ may be 
invoked, according to the devotees of this fantastic diplomatic game. No one 
nation nor group of nations may be permitted to be too powerful. Italy must 
be checked as well as Hungary! What Bismarck euphonistically termed 
‘treaties of reinsurance’’ between individual members of opposing alliances 
are even countenanced. A special understanding between Hungary and Rou- 
mania is not inconceivable, and in fact is actually under contemplation. Rou- 
mania’s situation as a neighbor of Bolshevism, and with a new terra irredenta 
populated by large masses of irreconcilable Magyars, is so embarrassing that 
a rapprochement with Hungary would be highly desirable even though it in- 
volved a retrocession of Temesvar. 

Furthermore, it is impossible to ignore the menacing specter of the former 
Austro-Hungarian Empire—that Danubian Confederation which Doctor Benés 
would so gladly conjure away. There is something pathetic in his attempt to 
argue that there was nothing inherently sound in the economic solidarity that 
existed between the various component parts of the old Empire, and in his naive 
‘‘wish to prove that the Allies in destroying the former monarchy have not 
committed a political error.’’ 

This apprehension lest the artificial arrangements effected by the Paris 
Conference may not endure is entirely legitimate. It would be folly to ask 
the overburdened League of Nations to guarantee so false and iniquitous a 
status quo. Out of such a welter of unhappiness and turmoil anything may 
happen: even the re-creation of a Danubian confederacy embracing Vienna, 
Prague, and Budapest, not excluding Munich. Austria alone, a proud mendi- 
cant dependent on the charity of the world, is bound to seek points d’appui 
wherever she may find them, though she may have to run counter to that cynical 
clause in the Treaty of St. Germain which guarantees to Austria her ‘‘inalien- 
able independence!’’ 

For all these reasons, therefore, Doctor Benés is right in asserting that the 
‘Little Entente’’ is a European question. The peace of Europe and the whole 
problem of international organization is vitally affected. Alliances and counter- 
alliances may seek to preserve a fictitious equilibrium for a season, but the 
foundations of international law and order have not been laid by the decisions 
of the Peace Conference at Paris. , 

International law can only apply successfully between positive political enti- 
ties that are not subject to serious fluctuations and alterations. It cannot be 
built on any such foundations as were laid at Paris or rely on such groupings 


and shiftings of nations as are typified in the ‘‘Little Entente.’’ 
MarsHALL Brown. 
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COMMENT 


EDITORIAL 


THE UNDERSTANDINGS OF INTERNATIONAL LAW 


The scholarly article on the subject of ‘‘The Understandings of International 
Law,’’ by Doctor Quincy Wright in the October number of this JouRNAL,' serves 
to clarify the question raised in the editorial of October, 1919,? regarding the 
significance of this singular phrase in the preamble of the Covenant of the 
League of Nations. 

Doctor Wright discloses how the term ‘‘understandings’’ has been elsewhere 
employed by the assumed draftsman of the preamble, though employed in a 
rather loose manner as contrasted with the concise use of the same term by 
Dicey in his distinction between ‘‘the understandings of politics’’ and ‘‘the 
commands of law.’” 

Doctor Wright is undoubtedly correct in his argument that all law rests 
ultimately on assent through the exercise of understanding and reason. Once 
that intelligent assent is accorded, however, law passes into a stage beyond 
discussion and understanding implying a possible ground for disagreement. 
We are thinking of a law which has been definitely crystallized by judicial 
decisions as well as by a long line of established precedents; of a law whose 
principles have been so clearly enunciated by publicists as to admit of no possi- 
bility of misunderstanding. 

While not assenting to all of his deductions, we may accept as entirely sound 
Doctor Wright’s conclusions: ‘‘Thus from the context we gather that ‘the under- 
standings of international law’ consist of that portion of international law not 
embodied in formal principles of justice, but sanctioned by general assent and 
dealing especially with the organization of international society’’ (page 569). 
And again: ‘‘The constitution of the League of Nations is to be built up of 
understandings in the twilight zone of law and morality. . . .’’ (page 580). 

It is quite apparent, therefore, that those who drafted the Covenant did not 
have in mind the great body of existing international law which has passed 
beyond the stage of discussion and understanding. They were thinking of ‘‘the 
organization of international society,’’ of ‘‘the constitution of the League of 
Nations.’’ In other words, the members of the League of Nations will endeavor 
to carry out faithfully the understandings they may have reached concerning 
this attempt to organize the family of nations. They have ignored, in the main, 
the great problem of the firm establishment and orderly development of the 
existing body of international law. 

Doctor Alejandro Alvarez, the distinguished Chilean publicist, has brought 
out most clearly this distinction between an international public law for the 
organization of nations, and the pure law of nations, in his most suggestive 
‘‘Communication to the Academy of Moral and Political Sciences’’ of October 
4, 1919. He has rendered an important service in repeatedly drawing attention 
to the fact that, just as Europe has its own political system, so the American 
Continent has its own peculiar political system, infelicitously characterized in 
1 Vol. 14, p. 565. 8 This JouRNAL, Vol. 14, p. 574. 

2 Vol. 13, p. 739. 4 Revue des Sciences politiques du 15 fevrier 1920. 
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Article X XI of the Covenant as a ‘‘regional wnderstanding.’’ (Unfortunately 
there exists no general understanding as to the meaning of the Monroe Doctrine, 
which the Latin-Americans would gladly formulate as a Pan-American consti- 
tutional principle rather than as an expression of policy on the part of the 
United States. ) 

To characterize the political organization of Europe or of America as ‘‘un- 
derstandings of international law’’ would obviously be erroneous. It may be 
that Europe and America will evolve highly developed political organizations, 
but these will have as little to do with the great body of international law as 
the constitutional law of the United States has to do with the Common Law. 

Our quarrel, therefore, is not one of mere terminology. Doctor Wright has 
well said that the term ‘‘understandings of international law’’ as used in the 
preamble of the Covenant may be taken as the key to the whole project (page 
565). There is grave danger lest the main task of vindicating the established 
principles of international law should be obscured; that in building up an inter- 
national organization the vastly more important task of laying its foundation 
on the bedrock of law should be neglected. We must resolutely combat the 
vicious notion that a super-government may impose sovereign commands, rather 
than respect the behests of a law which has been created in a natural way through 
the experience and assent of nations, and the orderly, logical evolution of judicial 
interpretation and application. 

Herein lies the great strength of the position taken by that great jurisconsult, 
Mr. Root, in his solicitude for frequent conferences of a legislative character 
for the strengthening of international law, and for a true court of justice which 
shall guarantee the jural evolution of the law of nations, as opposed to diplo- 
matic ‘‘understandings’’ as to the obligations governing the conduct of nations. 
This is no mere verbal quibble: the issue is fundamental. 

Brown. 


THE TACNA-ARICA DISPUTE AND THE MONROE DOCTRINE 


Whatever may be the ultimate effect of that amendment to the League of 
Nations Covenant by which was avowed the validity of the Monroe Doctrine 
as a ‘‘regional understanding,’’ the attempt to bring the Tacna-Arica dispute 
before the first League Assembly has drawn attention to the possibility of new 
glosses upon, and interpretations of, this protean ‘‘shibboleth.’’ On the one 
hand, it might be asserted that Article 21 as amended amounts to a reception 
of the Monroe Doctrine into international law; upon the other hand, the position 
might be taken that it remains so far outside the domain of international law 
that no matter involving it can come within the cognizance or jurisdiction of 
the League or of any of its instrumentalities. If the latter view prevails, then 
it would be to the advantage of certain states affected to enlarge the content 
of the Doctrine so as to avoid having the League consider any question of an 
intra-American character. 

That states may voluntarily refer a question between them to the head of a 
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European state for an arbitral settlement has not been considered as in con- 
travention of even the most extravagant construction of the Doctrine, and this 
method of settlement has not infrequently been made use of. Not so, however, 
the coercive reference to arbitration or other settlement of an American question 
by one or more European powers. Blaine and Frelinghuysen held that for the 
United States to join with European Powers in intervening to put an end to 
the War of the Pacific, 1879-1883, or in a concert for the settlement of the 
questions growing out of that war, was to act contrary to traditional American 
policy. Blaine doubted ‘‘the expediency of uniting with European Powers to 
intervene, either by material pressure, or by moral or political influence in the 
affairs of American states.’’ Frelinghuysen went even farther and declared 
that ‘‘the Department of State will not sanction an intervention of European 
states in South American difficulties, even with the consent of the parties.. The 
decision of American questions pertains to America herself.”’ 

These pronouncements of Blaine and Frelinghuysen were not put forward 
avowedly as in accordance with the Monroe Doctrine. The latter was ‘‘ Freling- 
huysen Doctrine,’’ to follow Professor Hart. Nevertheless, it may be assumed 
that in the background lay the Monroe Doctrine and that Frelinghuysen had it 
in mind that there was a logical and necessary connection between his position 
and Monroe’s original idea; it was the last word in the ‘‘ Doctrine of the Two 
Spheres.’’ Incidentally it may be remarked that Peru considered that the 
refusal of the United States to join with European Powers to stop the war was 
based upon the Monroe Doctrine and that therefore the United States should 
have singly assumed the responsibility for ending the war. ‘‘The nation that 
after having established the Monroe Doctrine as the fundamental principle 
governing her international policy, extended it to the point of excluding the 
European Powers from all intervention in questions affecting American politics 
—it was the duty of that great nation to take a very different stand in the 
Pacific question.’’ So wrote a Peruvian publicist after the war had ended so 
disastrously for Peru. The Treaty of Ancén was the outcome and the immediate 
basis of the Tacna-Arica dispute. The association of the Monroe Doctrine with 
this matter is thus seen to be of long standing. 

As all the world knows, the Treaty of Ancén remains unexecuted. The 
plebiscites which were to have decided the ultimate sovereignty over Tacna- 
Arica at the end of ten years have never been held. Peru has unswervingly 
held up to the world the spectacle of an American Alsace-Lorraine. Bolivia’s 
attitude has not been easy to follow, but the later stages of her policy accentuate 
her desire for a sea-outlet, changing from Antofagasta, involving Chile alone, 
to Arica, thus making a tripartite dispute resulting in strained relations with 
Peru and a revolution at home. Peru early announced that she would bring 
the matter of her lost provinces before the League of Nations. Bolivia indicated 
that she would insist that the League consider her need for and claim to a Pacific 
port. Chile, never having agreed to definite arrangements for the plebiscite, 
has consistently refused to have her possessory or other title subjected to settle- 
ment by arbitration. Thus, in 1907, Chile reserved all questions antedating her 
signature of The Hague Convention for the Pacific Settlement of International 
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Disputes from the scope of that instrument. As to the League of Nations 
Covenant, it has been announced from Santiago that Chile acceded to that 
document with the following reservation: ‘‘The Government of Chile reserves 
the right of considering modifications or reservations to that pact that may be 
made by nations signatory to the Treaty of Versailles and which have not ratified 
it up to the present.’’ How such a reservation could have been made by an 
acceding state is, however, not clear in view of the stipulations of Article I of 
the Covenant. It is further announced from Santiago that the withdrawal of 
the question of Taena-Arica from the Assembly of the League would ‘‘ prevent 
the possibility that the League might encroach upon the Monroe Doctrine by 
considering these American questions in the absence of the United States.’’! 

The extent to which the United States and the countries to the south of us, 
in addition to Chile, might consider the consideration by the League of Nations 
of any American question as an ‘‘encroachment upon the Monroe Doctrine’ 
is a question for the future. Mr. Bryan, in a speech made in March, 1916, at 
Washington, set forth his objections to the program proposed by the League to 
Enforee Peace and based them to a large extent upon the danger of such an 
encroachment. He proposed that the plan be ‘‘amended so as to provide for 
the enforcement of the findings by the members of separate groups. All of the 
nations could join in the formation of a court and thus bring their united wis- 
dom to bear upon an international dispute, leaving the enforcement of the 
findings to the group to which the nations belong, the American nations enfore- 
ing the decisions among themselves, if a majority of them approved of it, the 
European group doing the same under the same circumstances, and the Oriental 
group acting in like manner if the Orientals formed a group by themselves.’’ 

It is not necessary to analyze this suggestion or to show how superficial it 
really is. The point is that with Mr. Bryan, as with Secretary Frelinghuysen, 
there was something in the idea of European Powers forcing decisions upon 
American states that was antagonistic to traditional American policy as summed 
up in the Monroe Doctrine. Much the same idea is contained in a recent address 
by President Brum of Uruguay, who, after paying tribute to the Monroe Doc- 
trine as a bulwark of American independence, proposes an ‘‘ American Concord’’ 
for the settlement of purely American questions. This was not put forward as 
a part of the Monroe Doctrine, but as ancillary to it and with it equally vital 
to the preservation of cis-Atlantic interests. 

From whatever angle the matter is viewed, there is seen to be a cleft in that 
solidarity of sentiment which is necessary to the success of any world-wide 
society of states. If any purely American question involves the Monroe Doc- 
trine, and hence is not to be considered by the League of Nations, or if upon 
an attempt to consider any such question, there is threatened the withdrawal of 
the affected American state, the whole organization is weakened. If no purely 
American question is within the scope of the League’s powers, why should any 
American state have to do with a purely European, or Asiatic, or African 
question? Whether the Tacna-Arica question is to be considered by the Assem- 
bly seems not yet (December 14, 1920) to have been decided. The petitions of 
1920. 


1 Item in New York Tribune, Dec. 8, 1920, dated Santiago, Chile, Nov. 8, 
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Peru and Bolivia for the revision of the treaties of 1884 and 1904, or, according 
to another theory, for the execution of those treaties, are reported to have been 
referred to former President Poincaré for report to the Assembly. On the other 
hand, it is stated that the dispute must not come before the present session, but 
that the matter be left to a special commission for report to the next Assembly. 

That the question of Tacna-Arica is outside the range and scope of the 
Monroe Doctrine, as that doctrine left the pens of Monroe and Adams, is clear 
enough. Very little is likely to be within its original scope. Nevertheless, in 
connection with this very dispute there has been from the beginning a consider- 
able sentiment that it ought to be settled solely by American instrumentalities. 
The insistence of the United States in recent notes to Chile and Bolivia that the 
matter be settled amicably was regarded by the Argentine journal La Prensa 
as ‘‘arrogant,’’ and by the American Chamber of Commerce at Valparaiso as 
‘‘disecourteous and grossly mistaken.’’ And meanwhile the Supreme Court of 
Chile has held that all persons born within the disputed territory are Chilean 
nationals. Is the Monroe Doctrine a ‘‘regional understanding for securing the 
maintenance of peace?’’ 

JessE S. 


ARBITRATION RESUMED AT THE HAGUE 


Advocates of arbitration will be glad to have at their disposal evidence that 
the world, after four years and more of war, is entering again upon the paths 
of peace, for in the first week of September, 1920, a special tribunal of the 
Permanent Court of Arbitration at The Hague rendered awards in the claims 
of France, Great Britain and Spain, in the so-called cases ‘‘of the contested 
property in Portugal,’’ due to the alleged damage to or destruction of church 
property belonging to the subjects or citizens of these countries, situated in 
Portugal, in consequence of the revolution of October 3-5, 1910, overthrowing 
the monarchy and establishing in its place the Republic of Portugal. 

Advocates of arbitration will also be glad to learn that a Tribunal or Arbitra- 
tion sat for the first time in the Palace of Peace at The Hague, administering 
justice between nations, that awards between the nations in dispute were 
rendered for the first time in this Palace of Peace, due to the munificence of an 
American citizen, Mr. Andrew Carnegie, and that the foundations of this noble 
structure were laid during the sessions of the Second Peace Conference at The 
Hague, in 1907. 

The awards, technically just, and therefore of interest to the parties in 
dispute, are nevertheless of a larger interest, inasmuch as the transaction calls 
the attention of every nation with outstanding claims to the fact that the Court 
of Arbitration has survived the war, that it is in being, or may be called into 
being, to fulfill its beneficent mission, and that the work of the two Hague Con- 
ferences has weathered the storm before which the proud and apparently 
invincible German Empire tottered and fell. 

The Governments of France and Great Britain appear to have reached an 
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agreement with Portugal upon the form and extent of the award to be entered 
in behalf of their subjects or citizens. In legal parlance, they had, through 
diplomatic channels settled the cases out of court, but to confess their faith in 
arbitration, they decided to have the settlements entered as a matter of record 
and to have them given the form and effect of awards of the Permanent Court 
of Arbitration at The Hague, called into being by their wisdom and foresight, 
for the first time after the World War. 

The original compromis, signed at Lisbon, July 31, 1913, provided in its 
fourth Article that each claim should form the subject of a distinct award ren- 
dered ‘‘according to the provisions and general principles of law and equity.’’ 
The procedure was to be summary, in the sense of the Pacific Settlement Con- 
vention of 1907, in that it was to be written, not oral. 

By agreement of August 13, 1920, between the Governments of France and 
Great Britain with Portugal, it was provided that in lieu of separate judgments, 
the Tribunal was authorized ‘‘to settle according to equity and by a single judg- 
ment or several judgments, the claims which form the subject of the arbitration.’’ 
The Tribunal decided to enter a single judgment in the case of the French claims, 
and a single judgment in the case of the British claims, as it held, and rightly, 
that the claims had their origin in the same facts, and that the claims of each 
country could and should form but a single judgment. 

The grounds upon which judgment was entered in favor of the French and 
British claimants were: first, that the claimants possessed the property in Portu- 
gal, discharged the burdens resulting therefrom, and in so doing introduced 
capital into the country; second, that it was neither the purpose of Portugal to 
obtain profit from the seizure of the property, nor the intention of the claimants 
to ‘‘violate the respect due to the laws and institutions of Portugal;’’ third, 
in view of these circumstances, the settlement of the claims in favor of French 
and British claimants was just and equitable, and because of this fact, all such 
claims were therefore ‘‘declared definitely settled and in future extinguished.”’ 

It may be mentioned that among the claims presented by France, none 
were on behalf of the Jesuits, and that the claims of Jesuits originally presented 
by Great Britain were withdrawn, inasmuch as the Jesuits were unwilling to 
accept the terms which Portugal was ready to offer and Great Britain willing 
to receive. Apparently the British Jesuits preferred to maintain their claims 
in their entirety, trusting to a more favorable future. 

The Spanish claims were numerous, so that it was necessary to make nineteen 
separate awards. Most of these were in behalf of Jesuits. The Spanish Govern- 
ment was apparently unwilling to accept the terms which France and Great 
Britain found acceptable. These claims therefore were submitted to the Tribunal 
at The Hague, and in accordance with the protocol, a separate judgment was 
rendered in each. The awards should be ‘‘according to the conventional law 
eventually applicable and, in the absence thereof, according to the provisions 
and general principles of law and equity.”’ 

Two sovereign nations were involved, and the Tribunal was naturally anxious 
to decide in such a way as to do justice, but, in doing it, not to offend the amour 
propre of either of the litigating nations. This the Tribunal did with great tact 


| 


EDITORIAL COMMENT 75 


and skill, which betrayed the hand of the seasoned diplomat as well as of the 
trained lawyer. 

Two of these claims were decided upon their merits. In the first case, the 
claimant had already received satisfaction in full of the claim; in the second, 
the claimant had not made out title to the property. In the remaining judg- 
ments, seventeen in number, the claimants did not produce the evidence required 
by Articles 325, 326 and 327 of the Spanish Civil Code, and Article 2411 of the 
Portuguese Civil Code, to establish the Spanish nationality of the claimants. 
('nder these circumstances the Tribunal stopped upon the threshold, declaring 
that it could not receive the claims because thereof. 

The claims might have been good, or they might have been bad, but the 
Tribunal could not consider them on their merits, as it was only the claims of 
Spanish subjects which Spain had the right to present under the agreement 
with Portugal, and the evidence that the claimants were Spanish subjects was 
not presented to the Tribunal in the form required by law. 

The French and British claims were decided by the Tribunal on September 
2, 1920. The Spanish claims were decided on September 4, 1920. At the open- 
ing session of the Tribunal, on the morning of September 2, Mr. Root, president 
of the Tribunal, said on behalf of his two colleagues, Messrs. Savornin Lohman, 
of Holland, and Lardy, of Switzerland: 

At the beginning of the labors of the Tribunal it is a real satisfaction for me to state, 
after the storms which have raged in the world in the course of these last years, that the 
Permanent Court of Arbitration still lives. We have the hope and the confidence that it 


will remain for the good of the world, for the advancement of the reign of public law and 
of the peace of justice among nations. 


At the closing session, on the 4th of September, Mr. Root, speaking again 
as president of the Tribunal, and on behalf of his colleagues, said: 

It remains for me to state that for the first time since the completion of the Peace 
Palace, an international judgment has been delivered within these walls. Our judgment is, 
therefore, an inauguration; it is an important day in the history of this building and we 
hope that this award will be followed by many another in the interest of peace, and of 
accord among the nations. 


May these be but the first of an endless series of awards between nations, 
decided upon respect for law between the nations of the world. 
JaMEs Brown Scorr. 


CURRENT NOTES 


ADMISSION OF WOMEN TO MEMBERSHIP IN THE AMERICAN SOCIETY OF 
INTERNATIONAL LAW 


At the meeting of the Executive Council of the American Society of Inter- 
national Law, held in Washington on November 13, 1920, the Council took up 
and considered the resolution of the Executive Committee of the Society, adopted 
on January 24, 1920, that ‘‘the Executive Council be requested to reconsider the 
regulation of January 29, 1906, which it has established under Article 3 of the 
Constitution in regard to membership.’’ This resolution of the Executive Com- 
mittee was adopted after discussion of the advisability of admitting women to 
membership in the Society. The Executive Council at its meeting on November 
13, after consideration, adopted the following resolution: 


Resolved, That the regulation of January 29, 1906, concerning the admission of mem 
bers be, and it is hereby, amended by changing the word “man” to “person”. 


The regulation governing admission to membership, therefore, now reads as 


follows: 


Any person of good moral character interested in the objects of the Society may 
admitted to membership in the Society. 


AMENDMENT OF THE CONSTITUTION OF THE SOCIETY 


The Executive Council at the same meeting adopted a resolution reading: 


Resolved, That the Executive Council recommends to the Society the amendment of 
Article 3 of the Constitution by striking out the word “publications” in the third line of 
paragraph 2 of Article 3 and inserting in lieu thereof the words “American Journal 


of International Law.” 


The provision, if amended as recommended by the Executive Council, will 
therefore read as follows: 


Each member shall pay annual dues of five dollars and shall thereupon become entitled 
to all the privileges of the Society, including a copy of the American Journal of Inter- 
national Law issued during the year. 


As the members were informed in the columns of the Journau for July, 
1920, page 382, it was found necessary, in order to meet expenses without 
increasing the dues, among other things, to discontinue sending the annual pro- 
ceedings to members gratuitously, but to make a separate charge of $1.50, leaving 
to the members the option of subscribing or not. 
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In addition, the Society will issue within a month or two a cumulative index 
to all the publications of the Society issued from its organization. The publica- 
tion of this index, the usefulness of which is unquestioned, cannot be undertaken 
except on the basis of selling it to the members who wish to subscribe. 

When the Constitution of the Society was adopted, its framers had in mind 
the publication only of a quarterly journal, and now, in view of the changed 
conditions, in order to obviate any doubt as to the authority for issuing other 
publications for a charge, the Executive Council recommends the foregoing 
amendment to the Constitution, which will be brought up and considered at the 
annual meeting of the Society in April next. 

In the meantime, in order that the publication of the Proceedings and the 
index may not be delayed until next summer, the Executive Committee and the 
Executive Council have authorized the officers of the Society to publish the 
cumulative index and the Proceedings of the Executive Council and distribute 
them to the members who subscribe. 


PROCEEDINGS FOR 1920 


The Proceedings of the meeting of the Executive Council held on November 
13, 1920, will be issued in lieu of the Proceedings of the Society for the present 
year. They will contain a very interesting discussion of the project for the 
establishment of a Permanent Court of International Justice drafted by the 
Advisory Committee of Jurists at The Hague last summer upon the invitation 
of the Council of the League of Nations, acting under authority of Article 14 
of the Covenant of the League of Nations. The principal participant in the 
discussion at the meeting of the Executive Council of the Society was the Hon- 
orable Elihu Root, a member of the Advisory Committee which drafted the plan. 
The members of the Council present at the meeting were of the decided opinion 
that the discussion well deserved preservation and publication. All members 
who have subscribed for the Proceedings for 1920 will be sent a copy as soon as 
published. All members who have not subscribed and who desire to obtain this 
interesting discussion should promptly remit $1.50 to the Treasurer. 


CUMULATIVE INDEX TO THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The Secretary of the Board of Editors takes pleasure in announcing that the 
cumulative index to the AMERICAN JOURNAL OF INTERNATIONAL Law and Sup- 
plements, together with the Annual Proceedings of the American Society of 
International Law, will go to press in January, and will, therefore, shortly be 
ready for distribution. The index will cover all of the Society’s publications 
from the beginning up to and including the last number of Volume 14 of the 
JOURNAL, namely, October, 1920. It will contain about 350 printed pages. In 
addition to the usual subject and author entries, the contents of the volumes 
have been analyzed and indexed under appropriate headings and cross-refer- 
enced. It is believed that this volume will be valuable as a digest for all who 
are interested in international law, as well as for the possessors of the volumes 
indexed. Under the authority of the Executive Council, the index will be sold 
for three dollars in paper covers and four dollars bound in cloth. All members 
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and subscribers who wish a copy of the index should send in their subscriptions 
as soon as possible, as the first edition will only be large enough to cover the 
actual subscriptions. Checks in payment should be made payable to Hon. 
Chandler P. Anderson, the Treasurer of the Society. 


BOUND VOLUMES OF THE SOCIETY’S PUBLICATIONS 


In order to meet the wishes of members of the Society who prefer to have 
the officers of the Society attend to the binding of their annual volumes of the 
JOURNAL, Supplement and Proceedings, the Business Manager of the Society will 
be glad to attend to such binding for all members who request it. Owing to the 
high and uncertain cost of bookbinding, it is not practicable at the present time 
to make a general arrangement for exchanging bound for unbound sets at a 
stipulated price. The work will be done at the actual cost of binding, plus 
postage or express charges. Information regarding the cost of binding will be 
furnished upon request. 

The JourNAL takes pleasure in calling to the attention of its readers the 
following notices which have been received for publication : 

THE INSTITUTE OF POLITICS 

For years the authorities of Williams College have contemplated an Institute 
of Politics, and although the war necessarily suspended its opening, President 
Garfield has kept constantly in mind this project, suggested, it is believed, by 
Philip Marshall Brown, Professor of International Law at Princeton University, 
and a loyal son of Williams. 

The object of the Institute and its relation to Williams College, its member- 
ship, and the ways and means through which it is to develop thought and in- 
fluence public opinion, are briefly and aptly stated in a few paragraphs from 
a preliminary announcement issued by President Garfield, on behalf of Williams 


College : 

The object of the Institute is to advance the study of politics and to promote a better 
understanding of international problems and relations. 

To this end it is proposed to bring together in Williamstown, for a month or six weeks 
each summer, a selected company of eminent scholars and special] students; to offer courses 
of lectures by men of national and international distinction; to organize round-table dis- 
cussions by members of the Institute, and to provide facilities for research and intensive 
instruction for students in special fields. 

The first session will be held in 1921, beginning Thursday, July 28 and closing Saturday, 
August 27. 

The subject chosen for this session is “International Relations.” 
in its historical, political, industrial, commercial, and institutional phases. 

On May 1, 1913, the Board of Trustees of Williams College approved the inauguration 
of such an institution and authorized the President of the College to proceed with the plan, 
which involved the use of the buildings and grounds of the College during the summer 
recess and the raising of special funds for the expenses of the Institute. 

The World War inevitably delayed the project but greatly emphasized the need of the 
The Board of Advisors was chosen in September, 1919, and the de- 


It will be treated 


proposed institution. 


sirability of holding the first session in 1920 considered. In view, however, of the unsettled 
conditions growing out of the negotiation of the Treaty of Peace and because of the impend- 
ing presidential campaign in the United States, it was decided to postpone the inaugural 


session until the summer of 1921. 


CURRENT NOTES 79 


Through the generosity of an unnamed benefactor ample funds have been provided for 
the expense of the Institute during the next three years, enabling the management to pay 
a substantial honorarium to lecturers in addition to their traveling expenses and to place at 
their disposal furnished houses while in Williamstown. 

ihe round-table conferences will be in charge of professors from American colleges and 
universities. 

rhe lectures will be open to the public. Classes and round-table conferences may be 
attended only by members of the Institute on payment of the required registration fee for 


the session. 

Membership in the Institute is limited to members of the faculties of colleges and uni- 
versities and to those to whom, by reason of special training and experience in the field of 
polities, invitations are extended. 

The registration fee for membership for the session will be $10.00, payable on or before 
Saturday, the 30th of July, 1921. Registration blanks may be obtained from the Secretary, 
Williamstown, Mass. 


The officers of administration are, as would be expected, the distinguished 
President of Williams College, Harry Augustus Garfield, Chairman, and the 
Treasurer is also appropriately the Treasurer of the College, Mr. Willard Evans 
Hoyt. 

While the Institute is housed by Williams College, and while the Board of 
Trustees of that institution has placed the seal of its approval upon it, it is, 
nevertheless, not to be looked upon as a department of that college, in the ordi- 
nary sense of the word. Its direction is confided to a Board of Advisors, made 
up of William Howard Taft, Yale University; Archibald Cary Coolidge, Har- 
vard University; Philip Marshall Brown, Princeton University; John Bassett 
Moore, Columbia University; Edwin Anderson Alderman, University of Vir- 
ginia; Jesse Siddal Reeves, University of Michigan; Edward Asahel Birge, 
University of Wisconsin; Westel Woodbury Willoughby, Johns Hopkins Uni- 
versity; Harry Pratt Judson, University of Chicago; James Brown Scott, 
Carnegie Endowment for International Peace. 

There is a large field of usefulness for the Institute of Politics. Its influence 
will necessarily depend upon the wisdom and the vision with which the experi- 
ment is conducted. It should succeed; it is earnestly hoped that it will, and the 
votaries of politics (other than office-holders) are to be congratulated that a 
benefactor has been found, willing and able to endow the brains of others. May 
others imitate his example. 


REVUE DE DROIT INTERNATIONAL ET DE LEGISLATION COMPAREE 


The publication of the Revue de Droit international et de Législation com- 
parée, interrupted since 1914 by the war and the German occupation of Belgium, 
is resumed. 

Founded in 1869 by G. Rotrn-JaAEQuEMYNS, AssER and WESTLAKE, the Revue 
de Droit international et de Législation comparée has from the beginning enjoyed 
undisputed authority amongst experts in international law. This authority the 
readers of the Revue know was maintained undiminished under the direction of 
M. Epovarp Rouin-JAEQUEMYNS, the son of the founder, until the events of 1914 
interrupted the publication. 

The new direction which now assumes the heavy task of M. Epovarp Ro.in- 
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JAEQUEMYNS hopes to be faithful to the traditions of impartiality and scientific 
probity set up by the eminent founders of the Revue and which have been its 
raison d’étre and the best guarantee of its success. 

The war, which has disorganized the world and the treaties which attempt 
to reorganize it, open up an immense field for research. Limiting its program, 
therefore, in order the better to carry it out, the Revue will confine itself to in- 
ternational law, public and private, without, however, excluding such studies 
on comparative legislation as have a direct bearing on the law of nations or the 
conflict of laws. 

The Revue will devote a large measure of attention to the numerous theoreti- 
eal and practical problems which arise out of the recent peace treaties. It will 
endeavor especially to follow up the developments given to the work of the 
Conference, whether in diplomatic conventions or in the action of the League 
of Nations and the great international commissions instituted by the treaties. 

Besides the signed articles forming the chief part of its contents, the Revue 
will inelude a new section : ‘‘La Revue des Revues’’ which will enable the reader 
to follow the general movement of ideas in international law. It will offer, not a 
simple summary of the contents of periodicals, but brief notices on the chief 
articles thereof, underlining the points of special legal interest. 

Above all the Revue will remain what it has never ceased to be: a truly 
international organ open to all honest scientific collaboration and to the study 
of all legal problems involved in the international relations of the whole world. 

The Revue is published under the auspices of MM. Epovarp Ro.in-J aEQue- 
MyNs, Hymans, JAMES Brown Scott, JuLES VAN DEN HEvvVEL, PAUL 
FavucHILLE, ALBERT DE LAPRADELLE, GEORGE GRAFTON WILSON, and under the 
direction of M. Cu. De VisscHeEr, professor in the University of Ghent. 

Direction of the Revue: 86, Coupure, Ghent. 


THE BRITISH YEAR BOOK OF INTERNATIONAL LAW 


The need of a publication to express the opinions current in Great Britain 
on international law has long been felt. In other European countries and in 
the United States of America there are well-known periodicals on the subject, 
but in the British Empire, whose international relations are more extensive than 
those of any other Power, there is no special organ of this kind. Now that the 
war is over and a new order of things is being established, the need for such 
a means of expressing British views about the interpretation of the law of 
nations has greatly increased. 

With the object of supplying this want it has been decided to produce The 
British Year Book of International Law, the first issue of which appeared in 
1920. The project has the support of the leading professors and teachers of 
international law in Great Britain, and of other eminent public men who see 
the great importance of promoting the scientific study of the subject. The late 
Professor Oppenheim took a leading part in setting the Year Book on foot. and 
Sir Erskine Holland has taken an active interest in its publication. 

The Editorial Committee consists of Sir John Macdonell, K.C.B., LL.D., 
late Quain Professor of Comparative Law in the University of London; Sir 
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Erle Richards, K.C.S.1., K.C., Chichele Professor of International Law at Ox- 
ford; Professor A. Pearce Higgins, C.B.E., LL.D., Professor of International 
Law at Cambridge and in the University of London; Mr. C. J. B. Hurst, C.B., 
K.C., Legal Adviser to the Foreign Office; and Mr. E. A. Whittuck, B.C.L., who 
is also the Business Editor. Mr. Cyril M. Picciotto, of the Inner Temple, Bar- 
rister-at-Law, late Whewell Scholar of International Law, Cambridge, and a 
pupil of Professor Oppenheim, is the Editor of the Year Book. 

It will be the object of those responsible for the Year Book to see that its 
contents are of permanent scientific value and not merely of passing interest. 
In addition to articles by competent authorities and reviews of important works 
on international law, the Year Book will contain a great deal of useful infor- 
mation not to be found in any other British publication, such as an exhaustive 
bibliography of all books and articles relating to the subject published in any 
country during the current year, and a calendar of events of international 
significance. 

All inquiries should be addressed to the Secretary, The British Year Book 
of International Law, at 77 South Audley Street, London, W. 1. 


NOBEL PRIZE ESSAY 


The Norwegian Nobel Institute, at Christiania, begs us to bring to the know!l- 
edge of students of history and economics, that it has resolved to offer for 
international competition the following subject: ‘‘An account of the history 
of the Free Trade Movement in the Nineteenth Century and its bearings on the 
International Peace Movement.’’ 

The essays may be written in English, French or German, or in one of the 
Scandinavian languages. 

The author of the eventual prize essay will be remunerated with kr. 5000,— 
five thousand Norwegian crowns. His work will then become the property of 
the Norwegian Nobel Institute. 

The essays, bearing an epigraph, and accompanied with a sealed envelope 
containing the name of the author, must be sent to the Norwegian Nobel Institute, 
19 Drammensvei, Christiania, before July 1, 1922. 


THE EDWARD FRY LIBRARY OF INTERNATIONAL LAW 


The late Sir Edward Fry, formerly one of the Lords Justices of Appeal and 
first delegate of Great Britain at the Second Hague Conference, well known also 
for the work he did as arbitrator in international disputes, attempted to establish 
in his lifetime an international law library in London, and not very long before 
his death expressed regret that this had not been effected. His family, there- 
fore, thought that the creation of such a library would be the best form of 
memorial to him. They have, accordingly, with the object of setting such a 
library on foot, handed over to trustees (Viscount Haldane, Sir Erle Richards, 
Professor Pearce Higgins, E. A. Whittuck, Esq., Sir Cecil Hurst, Professor 
Goudy and Charles P. Sanger, Esq.) the sum of more than £3,000. 

The London School of Economies is most fortunate in having been selected 
as the place where this Library is to be deposited. The trustees, out of the 
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sum of money in their hands, have thought well in the first place to purchase 
from Mrs. Oppenheim the library of her husband, the late Professor Oppenheim, 
the well known Whewell Professor of International Law at Cambridge. The 
collection of books on international law which Professor Oppenheim made, 
comprising about 1,200 volumes, is by far the most complete which there is in 
England. These, with some works of special personal interest belonging to the 
late Sir Edward Fry, will, in conjunction with the large number on the subject 
already in the library of the London School of Economics, form the nucleus 
of an international law library worthy of this country. The trustees will, as far 
as possible, keep it up to date and in good order out of the interest on the 
sum of money that remains in their hands. 

The Library will be available for reference to any student of the subject. 
As soon as funds allow, a catalogue of the books will be printed. A special 
classification, based on the Library of Congress scheme, has been devised by the 
Librarian of the London School of Economics, and adequate card catalogues 
and indexes will be available. The completeness of the Library will depend 
very largely upon the generosity of government departments, societies and 
private individuals interested in the subject. Donations of books, pamphlets 
and periodicals on any aspect of international law, as well as sums of money 
towards the maintenance of the Library, will be very cordially welcomed by the 
trustees and should be sent to their Secretary, Mr. B. M. Headicar, Librarian 
of the London School of Economics, Clare Market, W.C. 2, who will be glad to 
give information and assistance to students. 


CHRONICLE OF 
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Abbreviations: Adv. of peace, Advocate of peace; Bundesbl., Switzerland, Bundesblatt; 
Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary Papers; Com- 
merce Reports, U. S. Commerce reports; Cong. Rec., Congressional Record; Contemp. R.., 
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Cur. Hist., Current History (New York Times) ; Daily digest, Daily digest of reconstruction 
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de la Croix-Rouge; Staats, Netherlands Staatsblad; Temps, Le Temps (Paris); Times, The 
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March, 1920. 
25 Latin Monetary Union. Supplementary convention to convention of Nov. 


6, 1885, signed at Paris, by Belgium, France, Greece, Italy and Switzer- 
land. Text: L. N. T. 8., Sept., 1920, p. 45. 


May, 1920. 
1 TxHurrerr. Republic officially proclaimed in Germany. Constitution pub- 

lished May 12, 1920. Cur. Hist., Oct., 1920, 13:146. 

11 DenmarK—Norway—Swepen. Additional articles to monetary convention 
of May 27, 1873, and to supplementary convention of Oct. 16, 1875, signed 
at Copenhagen by all three countries. Text: L. N. T. S., Sept., 1920, 
p. 15. 

29 Breterum—GerMaNny. Belgium notified Germany that certain bilateral 
conventions mentioned in Art. 289 of the Treaty of Versailles were again 
put into force. List of treaties: Monit., Sept. 1, 1920, p. 6469. 


June, 1920. 

20 Costa Rica—Nicaraaua. Convention signed at San José granting recip- 
rocal use in timber commerce of waters and streams in the vicinity of the 
frontier. P. A. U., Dec., 1920, p. 640. 

22-28 INTERNATIONAL MissIONARY CONFERENCE. Held at Crans, near Geneva, 
for discussion of changed conditions under which missionaries must work 
as result of the war. Adv. of peace, Nov., 1920, p. 341. 
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29 CzecHo-SLovaK An economic convention signed at 
Prague with provisions relating to finance, delivery of coal, political 
regulations and application of Art. 297 of Treaty of Versailles; together 
with a protocol relating to war loans. B. Inst. Interméd. Int., Oct., 1920, 
3: 392-401. 

July, 1920. 

2 ExrrapitTion. Treaty of Nov. 26, 1880, between Switzerland and Great 
Britain, extended to Federated Malay States of Perak, Selangor, Negri 
Sembilan and Pahang. L. N. T. 8., Sept., 1920, p. 53. 

8 JapaN—Great Britain. Anglo-Japanese declaration signed at Spa, in- 
forming the League of Nations that the Anglo-Japanese agreement of 
July 13, 1911, if continued after July, 1921, will be in a form consistent 
with the Covenant. Text: L. N. T. S., Sept. 20, 1920, p. 23. 


August, 1920. 

3-5 Leacue or Nations. Permanent Advisory Commission on Naval, Military, 
and Air Questions held first meeting at San Sebastian. L. N. O. J., Sept., 
1920, p. 346. 

9 ARMENIA. Armenians of Cilicia proclaim their independence under protec 
tion of France and form provisional government. f&. des ques. coloniales, 
July-Sept., 1920, p. 127. 

10 FRance—GreaT Tripartite agreement respecting Anatolia 
signed at Sévres, which divided a large part of Turkey into zones of 
special influence. G. B. Treaty ser. No. 12 (1920). 

10 Grorcia—GERMANY. Germany decided to send official representative to 
Georgia. R. des ques. coloniales, July-Sept., 1920, p. 127. 

11 France—Soviet Russia. Recognition by France of the de facto govern- 
ment of General Wrangel announced. Nation (N. Y.), Oct. 13, 1920, 
111: 406. 

14 CzecHo-SLtovaK ReEPUBLIC—SERB-CROAT-SLOVENE STATE. Defensive con 
vention concluded. Summary: Times, Nov. 12, 1920, p. 11. 

15 Paraguay. Dr. Manuel Gondra inaugurated President. Pan Amer. R., 
Sept., 1920, p. 34. 

17 AvusTRIAN Peace Treaty, St. Germain, Sept. 10, 1919. Ratified by Cuba. 
P. A. U., Dee., 1920, p. 641. 

17 Bautic Union. Conference of Finland, Esthonia, Latvia, Lithuania and 
Poland held at Riga to lay foundation for a political and economic entente. 
Contemp. R., Oct., 1920, p. 579. 

27 CENTRAL AMERICAN UNIoN. Congress of Salvador passed resolution favor- 
ing political unity of the five republics. Cur. Hist., Oct., 1920, 13:107. 

31 Ecvapor. Dr. J. L. Tamayo inaugurated President. Cur. Hist., Oct., 1920, 
13: 109. 

September, 1920. 

1 CxHina—Japan. Dissolution of military pact for combined war-time de- 
fense of China’s borders granted by Japan. Wash. Post, Sept. 3, 1920, 


p. 6. 


14 


14 
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1-15 Eastern Propues’ Conrerence. Held at Baku, Azerbaidjan, under 


auspices of the Third or Communist International of Moscow. Press 
notice, Sept. 27, 1920. 

Latvia—Sovier Russia. Peace treaty signed Aug. 11, 1920, ratified by 
Latvia. Cur. Hist., Dec., 1920, 13:456. 


2.4 PERMANENT CourT oF ARBITRATION. First tribunal since the war met at 


The Hague, with Elihu Root as chairman. Decision rendered in Portu- 
guese church property case. Temps, Sept. 4, 1920, p. 2. 

AustriaA—GerMany. An economic convention, and convention regulating 
various financial questions, signed. Temps, Sept. 4, 1920, p. 4. 

AALAND IsLaNnps. Report of the International Committee of Jurists made 
public. Text: L. N. O. J., Oct., 1920, Spec. suppl. No. 3. 

Ernest Nys. Eminent Belgian professor of international law died at 
age of 69. Temps, Sept. 7, 1920, p. 2. 

Mexico. General Alvaro Obregon elected President for term of six years, 
beginning Dec. 1, 1920. Cur. Hist., Oct., 1920, 13:105. 

France—Soviet Russia. Millerand addressed wireless communication to 
Soviets demanding release before Oct. 1 of all French prisoners detained 
against their will in Russia. Temps, Sept. 9, 1920, p. 1. 

INTERNATIONAL AERONAUTICAL FEDERATION. Conference opened in Geneva. 
Temps, Sept. 9, 1920, p. 4. 

Rumania. Text of note published which Rumanian delegates to the Peace 
Conference sent to Allies at Spa, on subject of apportionment of German 
indemnity. Summary: Temps, Sept. 10, 1920, p. 4. 

IceLAND. A minister to represent Iceland at Danish Court appointed by 
King Christian. Cur. Hist., Oct., 1920, 13:71. 

13. Arx-Les-Bains CONFERENCE. Premiers of France and Italy met to 
adjust differences between the two countries, and issued declaration 
concerning essential conditions for restoration of peace. Text: Temps, 
Sept. 15, 1920, p. 1. 


GeERMANY—LITHUANIA. Lithuanian government addressed protest to Ber- 
lin against violation of its territory, which Germany has permitted in 
allowing soldiers of the Red army, interned in West Prussia, to cross 
Lithuania. Temps, Sept. 14, 1920, p. 4. 

RuManta—Soviet Russia. Rumania sent favorable reply to Soviet’s peace 
proposal. Wash. Post, Sept. 13, 1920, p. 3. 

GeRMAN Peace TREATY, Versailles, June 28,1919. Rumania deposited rati- 
fication of treaty, making twenty-sixth nation to approve the compact. 
N. Y. Times, Sept. 18, 1920, p. 15. 

Mexico. Executive decree issued amending Art. 15 of President Carranza’s 
executive decree of Aug. 30, 1919, regarding presentation of damage 
claims against Mexican Government. New decree extends until Feb. 5, 
1921. Press notice, Sept. 14, 1920. 

Bu.L@aRIAN Peace Treaty, Neuilly-sur-Seine, Nov. 27, 1919. Jugoslav 

Parliament approved ratification of treaty. Temps, Sept. 16, 1920, p. 1. 
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15 FRaANcE—SwItzERLAND. The presidents of the two countries held a con- 
ference at Lausanne, issuing communiqué stating that agreement had 
been reached on certain political and economic questions discussed. 
Times, Sept. 16, 1920, p. 9. 

16 Buiearta—Greece. Joint commission appointed by Greece, Bulgaria and 
League of Nations to execute reciprocal emigration convention, signed 
Nov. 27, 1919. Temps, Sept. 17, 1920, p. 1. 

16 DescHANEL, Pauu. Resigned as President of France. N. Y. Times, Sept. 
17, 1920, p. 17. 

16-21 Leraacuve or Nations Councm. Ninth session held in Paris. Purchase 
of Hotel National in Geneva approved; transfer of districts of Eupen 
and Malmedy to Belgium recognized; Polish-Lithuanian controversy and 
Aaland Islands question considered. Cur. Hist., Dec., 1920, 13:364; 
N. Y. Times, Sept. 21, 1920, p. 17. 

18 GuatTemMaLa. Carlos Herrera assumed office as constitutional president. 
Wash. Post, Sept. 24, 1920, p. 6. 

19 INTERALLIED CONFERENCE FOR THE PROTECTION OF DISABLED IN War. Fourth 
conference opened at Brussels. Temps, Sept. 20, 1920, p. 4. 

19 Norway—Sovier Russia. Proposal for commercial treaty handed to Nor- 
wegian Government by Litvinoff. N. Y. Times, Sept. 20, 1920, p. 5. 

20 Liravuanta—Pouanp. League of Nations Council fixed boundaries and 
sent military commission to disputed territory. After temporary suspen- 
sion of hostilities, fighting was renewed and Vilna occupied by Polish 
General Zeligowski on Oct. 9. Cur. Hist., Dec., 1920, 13:454. 

21 INTERNATIONAL CONGRESS AGAINST ALCOHOLISM. Fifteenth Congress opened 
in Washington. Wash. Post, Sept. 21, 1920, p. 2. 

21-Nov. 20 Potanp—Sovier Russia. Peace conference at Riga began Sept. 
21. N. Y. Times, Sept. 22, 1920, p. 17. Armistice signed Oct. 5. N. Y. 
Times, Oct. 7, 1920, p. 1. Peace terms and armistice agreement signed at 
Riga Oct. 11. Text: Cur. Hist., Dec. 1920, 13:407. Ratified by Polish 
Diet, Oct. 23. Times, Oct. 25, 1920, p. 9. Ratification by Soviet Russia 
announced Oct. 27. Temps, Oct. 29, 1920, p. 1. Agreement signed by 
both countries Nov. 14, for withdrawal of Polish troops Nov. 19. Wash. 
Post, Nov. 16, 1920, p. 4. Peace negotiations broken off Nov. 20, because 
Poland failed to withdraw troops or keep armistice agreement. JN. Y. 
Times, Nov. 22, 1920, p. 1. 

292 Avustria—Great Britain. Notice given to Austrian Government that bilat- 
eral treaties relating to extradition and money orders are revived from 
date of notice. Text: Lond. Ga., Nov. 2, 1920, p. 10618. 

23 ALEXANDRE MILLERAND. Elected President of France. Cur. Hist., Nov., 
1920, 13 :267. 

23 MarINE CONFERENCE. Informal conference held in Ottawa be- 
tween representatives of United States, Canada and Newfoundland, in 
regard to investigations in interests of marine fisheries of Atlantic and 
Pacific coasts. Press notice, Oct. 15, 1920. 
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24-Oct. 8 INTERNATIONAL FINANCIAL CONFERENCE. Held at Brussels to study 
financial crisis and means of remedying dangerous consequences ensuing 
from it. Summary of proceedings: New Europe, Oct. 14, 1920, p. 21; 
Cur. Hist., Dec., 1920, 13:470. 

24 Japan—Soviet Russia. Military agreement concluded, supplementing that 
of April 29, 1920. Summary: Soviet Russia, Dec. 11, 1920, p. 593. 

24 Unrirep States. Department of State made known President Wilson’s posi- 
tion in declining to carry out section of Merchant Marine Act of June 5, 
1920, instructing him to notify foreign governments within 90 days con- 
cerning termination of certain clauses of commercial treaties. Wash. 
Post, Sept. 25, 1920, p. 1. 

26 Avustria—ItTaty. Royal decree issued by which the Treaty of Saint-Ger- 
main was ratified, and territories assigned to Italy became part of the 
kingdom. G. U., Oct. 1, 1920, p. 3028. 


October, 1920. 

1 AvustTria—GekMANY. Austrian National Assembly adopted motion calling 
on government to carry out within six weeks a plebiscite on union of 
Austria with Germany. N. Y. Times, Oct. 5, 1920, p. 17. 

1 INTERNATIONAL CLEARING House For CoMMERCIAL EXcHANGEs. Organiza- 
tion proposed by Premier Delacroix of Belgium at International Financial 
Congress. Wash. Post, Oct. 2, 1920, p. 1; Times, Oct. 2, 1920, p. 9. 

1 Pa.estine. Jewish National Assembly with 200 delegates met in Jerusalem. 
Cur. Hist., Nov., 1920, 13:256. 

1 UnrtversAt Postat Congress. Seventh Congress opened in Madrid to revise 
international postal rates, ete. Temps, Oct. 3, 1920, p. 2; Union postale, 
Oct. 1, 1920, p. 145. 

1-3 GerMAN Peace Coneress. Ninth conference, consisting of representa- 
tives of twelve German peace societies, held in Brunswick. Friedens- 
warte, Oct./Nov., 1920, p. 218. 

1-6 Great Brirarn—Sovret Russia. Notes exchanged regarding British pris- 
oners. Summary: N. Y. Times, Oct. 9, 1920, p. 1. 

1-13 Great Brirarn—Sovier Russia. Correspondence on trade relations be- 
tween Curzon and Soviet Government made public. Summary: Times, 
Oct. 9-11, 15, 1920. 

2 Cume. Sefor Alessandri declared legally elected president. Times, Oct. 2, 
1920, p. 9. 

5 AusTrRIA—CzECHOSLOVAK Repusuic. Minorities agreement signed at Prague, 
May 18, 1920, ratified by both countries and put in force. Temps, Oct. 6, 
1920, p. 4. 

5 Great Brrrarn—Soviet Russia. Draft trade agreement made public. Text: 
Times, Oct. 5, 1920, p. 10; Nation (N. Y.), Nov. 10, 1920, p. 542. 

5-8 Avstria—France. Resolutions relating to application of section IV of 
part X of Treaty of Saint-Germain [property rights and private interests] 
approved by both governments. Text of resolutions: Bibl. de la France, 
Oct. 22, 1920, No. 43. 
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5-8 INTERNATIONAL FREE TrapE Conaress. Held in London. Temps, Oct. 7 
and 9, 1920. 

6 INTERNATIONAL Lasor Conventions. Information published regarding 
programs made in various countries in ratification of draft conventions 
adopted at Washington labor conference. 7. L. O. B., Oct. 6 and Nov. 
24, 1920. 

GeRMAN Reparations. New request from Germany for definite reparations 
sum brought to Paris by Charles Laurent, French ambassador to Ger- 
many. Wash. Post, Oct. 9, 1920, p. 1. 

INTERNATIONAL LaBor ConaReEss. Held at Brussels to consider creation of 
an international office of statistics, prices and quantities under League 
of Nations. Cur. Hist., Dec., 1920, 13 :366. 

Cuina—Soviet Russia. Foreign Office statement, made public by Chinese 
legation, said that recent Chinese mandate revoking diplomatic recogni- 
tion of Russian representatives in China merely suspended the treaties 
and did not terminate them. Wash. Post, Oct. 9, 1920, p. 3. 

Eeypt. Egyptian Nationalist Party, meeting in Paris, decided to accept the 
British plan for Egyptian independence, with a reservation demanding 
that references to British protectorate in Versailles Treaty be eliminated. 
Wash. Post, Oct. 9, 1920, p. 1. 

GerMaNy—Latvia. Temporary agreement of July 15, 1920, in respect of 
the resumption of relations ratified. Deutsch. Reichs., Oct. 12, 1920, ser. 
231. Text of treaty: Board of Trade J., Sept. 9, 1920, p. 312. 

INTERNATIONAL COMMUNICATIONS CONFERENCE. Preliminary session opened 
in Washington to prepare for conference of world-wide character on 
cable, radio, telegraph and telephone problems. Wash. Post, Oct. 9, 1920, 
p. 9. 

AvUSTRIA—SERB-CROAT-SLOVENE StaTE. Plebiscite held in southern zone, 
to decide whether Klagenfurt region would go to Jugoslavia or remain 
with Austria, resulted in favor of union with Austria. Cur. Hist., Nov., 
1920, 13:249. 

INTERNATIONAL ECONOMIC CONFERENCE. Second meeting held in London 
to consider restoration of Europe. Times, Oct. 12, 1920, p. 12. 

AustriA—GreEaAT Britain. Egypt (Treaty of peace, Austria). Order in 
council issued, for application and enforcement of provisions of Treaty 
of St. Germain regarding property of nationals. Lond. Ga., Oct. 15, 
1920, p. 9979. 

FinLtanp—Soviet Russia. Peace treaty signed at Dorpat. N. Y. Times, 
Oct. 15, 1920, p. 17; Cur. Hist., Dec., 1920, 13 :455. 

CHINESE ConsorTIuM. Organization completed at conferences in Wash- 
ington and New York. Final agreement signed. Far Eastern R., Nov., 
1920, 16:624; Cur. Hist., Dec., 1920, 13:459. 


Unirep States—VENEZUELA. Commercial travelers’ convention, signed 
July 3, 1919, and ratified by both countries on Aug. 18, 1920, proclaimed. 
U. 8. Treaty series, No. 648. 
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ARMENIA. League Council decided to ask Supreme Council to appoint a 
mandatory power for Armenia. N. Y. Times, Oct. 22, 1920, p. 17. 

CuIna—UNITED States. Commercial convention signed, to bring into effect 
as regards imports into China from United States, the revised tariff 
schedules recommended by International Tariff Commission sitting at 
Shanghai in 1918. Press notice, Oct. 21, 1920. 

Lenz Repusiic. Lienz Borough of the Eastern Tyrol proclaimed itself a 
republic. Wash. Post, Oct. 23, 1920, p. 6. 

WiLtHeELM II or Germany. Bonar Law announced in House of Commons 
that British Government would not bring him to trial. Temps, Oct. 21, 
1920, p. 1. 

ARMENIA—Sovier Russia. Russia issued ultimatum to Armenia demanding 
permission to transport Bolshevist troops through Armenia, and asked 
Armenia to repudiate treaty of Sévres with Turkey. Rejected by Ar- 
menia. N.Y. Times, Oct. 22, 1920, p. 17. 

INTERNATIONAL PassporT CONFERENCE. In session at Paris, adjourned 
after unanimous adoption of resolutions embodying changes in present 
passport system of chief nations of the world. N. Y. Times, Oct. 22, 
1920, p. 17. 

ARGENTINE REPUBLIC—UNITED States. Commercial treaty governing recip- 
rocal rights of commercial travelers in both countries signed. Wash. 
Post, Oct. 23, 1920, p. 6. 


22-28 Leacue or Nations Councim. Tenth session, held in Brussels, discussed 


25 


95 


26 


27 


budget, minorities, plan for international court, Polish-Lithuanian con- 
troversy, ete. Times, Oct. 21, 1920; Cur. Hist., Dec., 1920, 13:365. 

Greece. King Alexander died. N. Y. Times, Oct. 26, 1920, p. 1. 

Manpates. French Government informed League of Nations Council that 
it is in agreement with other Allied Powers as to the ‘‘A’’ Class of man- 
dates, viz., Mesopotamia and Palestine; but not yet as to B and C Classes 
which cover former German possessions. Times, Oct. 26, 1920, p. 9. 

NicaARAGuA. Diego M. Chamorro elected president. Cur. Hist., Dec., 1920, 
13 :465. 

Bouivia. Provisional government recognized by France. Cur. Hist., Dec., 
1920, 13:463. Recognized by Great Britain. Cur. Hist., Oct. 1920, 
13:108. 

GerMANY—GreaT Britain. Great Britain renounced her right, under 
Versailles Treaty, to make further seizures of property of German nation- 
als in Great Britain in case of voluntary default by Germany in respect 
of her reparation obligations. Cur. Hist., Dee., 1920, 13:429; Nation 
(N. Y.), Nov. 24, 1920, p. 593. 

Fiume. Constitution of the free state of Fiume, dated Aug. 27, 1920, made 
public. English text: Nation (N. Y.), Oct. 27, 1920, p. 484. 


Leacue or Nations. Headquarters of League moved from London to 
Geneva. N. Y. Times, Oct. 28, 1920, p. 17. 
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28 BessaraBia. Treaty signed at Paris by France, Great Britain, Italy and 
Rumania, giving sovereignty over Bessarabia to Rumania. Temps, Oct. 
29, 1920, p. 4; Cur. Hist., Dec., 1920, 13 :436. 

28 LirHvaNtiA—PoLaNnp. League of Nations Council decided to refer the quar- 
rel, including occupation of Vilna, to a plebiscite. Cur. Hist., Dec., 1920, 
13 :364. 

29 IraALy—SwitzerRLaANp. Decree issued promulgating the agreement of July 
21, 1920, which prolonged the Berne agreement of July 1, 1918, and 
modified the convention of Oct. 13, 1909, relating to St. Gothard railway. 
G. U., Nov. 23, 1920, p. 3611. 

30 Nopset Prize. Announcement made of award for literature for 1920 to 
Knut Hamsun, of Norway. N. Y. Times, Oct. 31, 1920, p. 18. 


November, 1920. 

1 Cupa. Dr. Alfredo Zayas elected president. Cur. Hist., Dec., 1920, 13 :465. 
2 France—Morocco. Decree issued relative to the judicial organization of 
the French protectorate over Morocco. J. O., Nov. 5, 1920, p. 17466. 

3 INTERNATIONAL CHAMBER OF CoMMeERCE. American section organized with 

headquarters in Washington, D. C. Daily Digest, Nov. 3, 1920. 
Norway notified Spain that commercial treaties of June 


3 Norway—SPAIN. 
3, 1921. 


27, 1892, and Aug. 25, 1903, would cease to be effective on Feb. 
Ga. de Madrid, Nov. 15, 1920, p. 722. 
4 CzEcHOsLOvVAK Repusitic—F Rance. A commercial treaty and a railway 
convention signed. Temps, Nov. 8, 1920, p. 4; N. Y. Times, Nov. 8, 1920, 
p. 15. 

FRANCE—GREAT Britain. Convention concluded to regulate exercise of 
Inter-Allied High Command in Constantinople. Times, Nov. 6, 1920, p. 
9: Cur. Hist., Dee., 1920, 13:441. 

Economic restrictions on traffic between the two coun- 


GERMANY— ITALY. 
tries abolished by Italian Government. Cur. Hist., Dec., 1920, 13:429. 
6 Cume—Swepen. Arbitration convention ratified by Chile. Wash. Post, 
Nov. 8, 1920, p. 6. 
6 Eaypr—Great Britain. Milner-Zaghlul memorandum on future of Egypt 
Text: Times, Nov. 6, 1920, p. 9; Nation (N. Y.), Dee. 15, 


— 


made publie. 
1920, p. 700. 
6 CzECHOSLOVAK REPUBLIC—FRANCE. 
countries in Paris. Temps, Nov. 6, 1920, p. 4. 
6 Great BriTaAIn—SwITzZERLAND. Provisional convention regulating aerial 
circulation signed at Berne. Text: L. N. T. 8., Sept., 1920, p. 37. 

7 CHie—Mexico. New Mexican Government recognized by Chile. Evening 
Star, Nov. 8, 1920, p. 2. 

TuRKISH Peace Treaty, Sévres, Aug. 10, 1920. Turkish Government ad- 
dressed a note to the Entente Powers declaring present time inopportune 
for ratification of the Treaty of Sévres. Wash. Post, Nov. 8, 1920, p. 7; 
Cur. Hist., Dec., 1920, 13 :444. 


Treaty of commerce signed by both 
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MariTtIME Commission. First session of joint commission set up by the 
International Labor Conference at Genoa on July 9, 1920, met at Geneva. 
Proceedings: J. L. O. B., Nov. 17, 1920. 

Canapa—West Inpies. Trade agreement made effective in British West 
Indies. Evening Star, Nov. 9, 1920. 

ARMENIA—TuRKEY. Armistice signed. Wash. Post, Nov. 12, 1920, p. 3. 
Summary of terms: Press notice, Nov. 15, 1920. 

CZECHOSLOVAK Strate. Text of treaty 
published at Belgrade. Summary: Cur. Hist., Dec., 1920, 13:434. 

FRANCE—GERMANY. France announced details of plan for fixing repara- 
tions to be made by Germany. Cur. Hist., Dec., 1920, 13 :428. 

Austria. Request for admission to League of Nations filed by Austrian 
Government. N. Y. Times, Nov. 13, 1920, p. 1. 

FranceE—GreEaT Britain. Agreement reached concerning procedure to be 
followed with regard to reparations due by Germany. Summary: NW. Y. 
Times, Nov. 13, 1920, p. 14; Times, Nov. 8, 1920, p. 12. 

FrRaANcCE—ItTaLy. Decree issued promulgating the convention signed at 
Rome on Aug. 27, 1920, relating to importation of silkworm eggs from 
France to Italy. J. O., Nov. 21, 1920, p. 18744. 

[raLy—Sers-Croat-SLovENE State. Treaty settling Adriatic dispute and 
disposal of Fiume signed at Rapallo. Summary: Times, Nov. 13, 1920, 
p. 9; ratified by Jugoslav cabinet on Nov. 19. Wash. Post, Nov. 21, 1920; 
rejected by d’Annunzio. N. Y. Times, Nov. 20, 1920, p. 15; ratified by 
Italian Parliament on Nov. 27, 1920. Press notice, Nov. 29, 1920. 

Be.egium—Brazi. Financial convention signed. Summary: Temps, Nov. 
18, 1920, p. 2. 

HuNGARIAN Peace Treaty, Trianon, June 4, 1920. Ratified by Hungary. 
N. Y. Times, Nov. 14, 1920, p. 2; Cur. Hist., Dee., 1920, 13:431. 

Economic Councit or League or Nations. Appointed by League Council. 
N. Y. Times, Nov. 15, 1920, p. 2. 

FINANCIAL Counci oF LEAGUE or Nations. Appointed by League Council 
to carry out recommendations of Financial Conference at Brussels. NV. Y. 
Times, Nov. 15, 1920, p. 2. 

JaAPAN—UnitTep States. Announced that treaty with Japan has been 
drafted, affecting future Japanese immigration. N. Y. Times, Nov. 16, 
1920, p. 17. 


15-30 League or Nations AsseMBLy. Met at Geneva Nov. 15. Paul Hymans 


elected permanent president. Six committees appointed, on which each 
of the 42 nations of Assembly is represented: (1) General Organization, 
(2) Technical Organization, (3) Permanent Court of International Jus- 
tice, (4) Organization of the Secretariat and Finances of the League, 
(5) Admission into the League, (6) Mandates, Armaments and the Eco- 
nomic Weapon. On Nov. 17, Delegate Pueyrredon, of Argentina, ap- 
pealed for admission of all sovereign states to the League. On Nov. 20, 
a motion that Spanish should become one of the official languages of the 
League was presented by 18 nations; revision of Covenant also consid- 
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ered. On Nov. 22, Council directed to select a Power to negotiate with 
Mustapha Kemal, of Turkey, in Armenian difficulty. On Nov. 25, invita- 
tion sent to President Wilson to mediate for Armenians. Permanent 
Mandate Committee appointed on Nov. 26. Assembly adopted permanent 
rules of procedure on Nov. 30. Jour. of First Assembly of L. N., Nov. 15- 
Dee. 1, 1920; N. Y. Times, Nov. 16-Dee. 1, 1920. 

MANDATES COMMISSION OF LEAGUE OF NATIONS. 
appointed by League Council. N. Y. Times, Nov. 15, 1920, p. 2. 

GERMANY—GREAT Britain. Establishment of Mixed Arbitration Tribunal 
under Art. 304 of Treaty of Versailles, announced. London Ga., Nov. 16, 
1920, p. 11113. 

INTERNATIONAL SEAMEN’S CODE. 
Office published. J. L. O. B., Nov. 17, 1920. 

Danzig—PoLanp. M. Paderewski signed for Poland the convention which 
had already been signed for Danzig. Times, Nov. 19, 1920, p. 9. 

GREECE. Ratified draft conventions adopted at Washington Labor Confer- 
ence. Times, Nov. 20, 1920, p. 9. 

LITHUANIA—POoLAND. League of Nations Council decided to send composite 
force to Lithuania to maintain order and supervise plebiscite to be held 
in Vilna. N. Y. Times, Nov. 19, 1920, p. 1. 

CARINTHIA. Interallied plebiscite commission handed over entire plebiscite 
district to Austrian authorities. Wash. Post, Nov. 21, 1920, pt. 2, p. 4. 
GERMANY. Note of protest to League of Nations made public, in which 
Germany states that she no longer considers herself bound by clause of 
Versailles Treaty yielding colonies, on plea that allies broke pact. Wash. 

Post, Nov. 20, 1920, p. 1. 

BreLGIuM—GERMANY. Agreement reached for temporary joint commission 
for arbitration of disputes between Belgian merchants and German au- 
thorities in occupied territories. Monit., Nov. 20, 1920, p. 9311. 


Permanent commission 


Report of Director of International Labor 


Costa Rica—Honpuras—NIcaraGcua. Agreement signed, looking toward 
settlement of Central American problems relating to boundaries, union of 
Central American states, etc. Summary: N. Y. Times, Nov. 21, 1920, 
p. 19. 

ARMENIA. League of Nations sent to the United States, as well as to League 
members, an invitation to volunteer for mediating between Armenia and 
Mustapha Kemal. WN. Y. Times, Nov. 26, 1920, p. 1. 

FRaANCE—UNITED States. American delegates to International Postal Con- 
gress reached agreement with French postal authorities for an increase in 
weight of parcel-post packages, and insurance for same. Evening Star, 
Nov. 7, 1920, pt. 2, p. 2. 

Great Brirain—UnitTep States. Reply of American Government, dated 
Nov. 20, 1920, to British note of Aug. 9, 1920, with reference to mandate 
rights under peace treaties, made public. Wash. Post, Nov. 26, 1920, p. 1; 

N. Y. Times, Nov. 26, 1920, p. 1. 
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INTERNATIONAL CourRT OF JUSTICE COMMISSION OF THE LEAGUE OF NATIONS. 
Decided that plan prepared by Advisory Committee of Jurists shall stand 
as amended by League of Nations Council at Brussels. Elimination of 
obligatory jurisdiction in plan approved. Wash. Post, Nov. 27, 1920, p. 3. 

France—Great Britain. Agreement cancelled, whereby England sup- 
plied France with 45 per cent. of England’s output of export coal. 
Evening Star, Nov. 29, 1920, p. 2; Temps, Nov. 30, 1920, p. 1. 

INTERNATIONAL CounciIL OF War VETERANS. Organized in Paris by dele- 
gations from France, Great Britain, United States, Italy, Belgium, Greece, 
Jugoslavia, Czechoslovakia, Portugal, Poland and Rumania. N. Y. Times, 
Nov. 29, 1920, p. 17. 

ARMENIA. President Wilson accepted invitation of League of Nations 
Council to mediate in Armenian question. N. Y. Times, Dee. 1, 1920, p. 1. 

ARMENIA—TURKEY. Peace terms to Armenia announced by French Foreign 
Office. Summary: N. Y. Times, Dec. 1, 1920, p. 2. 

PAN-AMERICAN Postat Union. Formed at International Postal Congress 
in Madrid. Comprises all American states except Canada and British 
colonies. Spain has adhered to the union. Times, Dee. 1, 1920, p. 11. 

UNIVERSAL PostaL CONVENTION. Signed at Madrid. Times, Dec. 1, 1920, 
p. 11. 

INTERNATIONAL CONVENTIONS 
CopyricHt Union. Revision, Berlin, Nov. 13, 1908. Protocol, Berne, Mar. 20, 
1914. 
Adhesion: 
Austria, Sept. 11, 1920. Bibl. de la France, No. 43, p. 223. 
PostaL CONVENTION. Madrid, Nov. 14, 1920. 
Signatures: 
Spain, United States and Latin-American countries. Nov. 14, 1920. 
Wash. Post, Nov. 15, 1920, p. 6; Times, Dec. 1, 1920, p. 11. 
PROTECTION OF INDUSTRIAL Property. Paris, Mar. 20, 1883. Revision, Brussels, 
Dec. 14, 1900; Washington, June 2, 1911. 
Adhesion: 
Rumania, Aug. 26, 1920. Deutsch. R., Oct. 22, 1920, No. 240. 
ProrecTIoN oF INDUSTRIAL PrRopERTY, Convention for Re-establishment of. 
Berne, June 30, 1920. 
Signatures: 
Germany, France, Netherlands, Poland, Portugal, Sweden, Switzerland, 
Czechoslovakia, Tunis. June 30, 1920. L. N. T. 8., Sept., 1920, p. 59; 
Ga. de Madrid, Nov. 20, 1920, p. 784. 
SaniTaRY CONVENTION. Paris, Jan. 17, 1912. 
Ratification: 
United States, Belgium, Denmark, Ecuador, Spain, France, Great Britain, 
Italy, Norway, Panama, Netherlands, Persia, Portugal, Sweden, Switzer- 
land and Egypt. Oct. 7, 1920. J. O., Oct. 21, 1920, pp. 16138-16151; 
Ga. de Madrid, Nov. 13, 1920, p. 687. 
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Sugar Bounties Reauiation. Brussels, Mar. 5, 1902. 


Abrogation: 
Sept. 1, 1920 [following denunciations by countries concerned]. Monit., 
Sept. 6/7, 1920, p. 6647. 

Denunciation: 
Netherlands, Oct. 9,1919. LZ. N. T. 8., Sept., 1920, p. 73. 


TeLecraPH. St. Petersburg, July 22, 1875. Supplement, Lisbon, June 11, 1908. 


Adhesion: 
Government of Saar Basin Territory, Oct. 9, 1920. D. G., Oct. 12, 1920, 
ser. 1, p. 1312. 
TrRADE-MarKs CONVENTION. Buenos Aires, Aug. 20, 1910. 


Denunciation: 
Guatemala, Mar. 18, 1920. P. A. U., Nov., 1920, p. 541. 


TraADE-MarKs RecistraTION. Madrid, April 14, 1891. Supplement, Brussels, 
Dee. 14, 1900. Revision, Washington, June 2, 1911. 


Adhesion: 
Rumania, Sept. 6, 1920. Monit., Oct. 2, 1920, p. 7882. 


UNIVERSAL PostaL CONVENTION. Madrid, Nov. 30, 1920. 


Signed: 
Noy. 30, 1920. Times, Dec. 1, 1920, p. 11. 
M. Avice MaTTHEws. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ? 


Aaland Islands. Reference to the League of Nations of the question of the. 
(Mise. No. 12. 1920.) 3d. 

Alien. Naturalization. The Naturalization Regulations, Sept. 29, 1920. 
(S. R. & O., 1920, 1864.) 114d. 

Anatolia, Tripartite agreement between the British Empire, France and 
Italy, respecting, signed at Sévres, Aug. 10, 1920. (With map.) (Treaty 
Series, No. 12, 1920.) 101d. 

Argentine Republic. Report on the economic and industrial situation for 
1919. (Cmd. 895.) 714d. 

British and Foreign State Papers. Vol. 110. (1916.) 41s. 

Canada—West Indies. Trade agreement, June 18, 1920. (Cmd. 864.) 2d. 

Chinese Labor in Samoa, Correspondence with the Government of New 
Zealand relating to. (Cmd. 919.) 2d. 

Egypt. Reports by His Majesty’s High Commissioner on the finances, ad- 
ministration and condition of Egypt and the Soudan for the period 1914-19. 
(Cmd. 957.) 1s. 10d. 

Germany, Treaty of Peace between the Allied and Associated Powers and, 
and other treaty engagements, signed at Versailles, June 28, 1919; together with 
the reply of the Allied and Associated Powers to the observations of the German 
delegation on the conditions of peace. 2s. 10d. 

Greece, Treaty between the Principal Allied and Associated Powers and, 
signed at Sévres, Aug. 10, 1920. (Treaty Series, No. 13, 1920.) 144d. 

Holland. Report on the economic, financial and industrial conditions of, 
for 1919. (Cmd. 872.) Is. 2d. 

Hungary, Treaty of Peace between the Allied and Associated Powers and, 
and Protocol and Declaration, signed at Trianon, June 4, 1920. (With map.) 

reaty Series, No. 10, 1920.) 2s. 4d. 

Morocco. Report on the trade, industry and finance of, (1) French Pro- 
tectorate of Morocco; (2) Zone of Tangier; (3) Spanish Protectorate in Morocco. 
(With map.) (Cmd. 975.) 1s. 2d. 

Native Labor. Despatch to the Governor of the East Africa Protectorate 
relating to, and papers connected therewith. (Cmd. 873.) 5ld. 

Patents for Inventions. The Patents (Treaty of Peace) Rules, July 24, 1920. 
(S. R. & O., 1920, 1371.) 3d. 

1 Parliamentary and official publications of Great Britain may be obtained for the amount 
noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, 
London, W. C. 2. 
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Peace Handbooks prepared under direction of Historical Section of Foreign 
Office : 

Vol. I: Austria-Hungary, Part I, 13s., Part II (Vol. Il), 13s. Yd. 

Vol. Ill: Balkan States, Part I, 14s. 71d. 

Vol. V: The Netherlands, 10s. 114d. 

Vol. VI: France, Italy, Spain, ete., 10s. 914d. 

Vol. VII: Germany, 12s. 

Vol. VIII: Poland and Finland, 13s. Yod. 

Vol. X: Mohammedanism (1), 13s. 4d: No. 57, Mohammedan History, 3s. 
214d; No. 58, Turkey in Asia (General), 7d; No. 59, Anatolia, 3s. 2d; No. 60, 
Syria and Palestine, 3s. 814d; No. 162, Zionism, 1s. 7d. 

Vol. XII, China, Japan, Siam: No. 67, China, Recent History, 3s. 244d; 
No. 68, Mongolia, 1s. 144d; No. 69, Manchuria, 2s. 2d; No. 70, Tibet, 2s. 144d; 
No. 71, Kiaochow and Weihaiwei, ls. 74.d; No. 73, Japan, Recent History, 
2s. 8d; No. 74, Siam, Recent History, 7d. 

Vol. XIII, Persia, French and Portuguese Possessions: No. 75, Cancelled; 
No. 76, Persian Gulf, 2s. 144d; No. 77, French India, 1s. 7144; No. 78, French 
Indo-China, 2s. 14d; No. 79, Portuguese India, 1s. 7144; No. 80, Portuguese 
Timor, ls. 1d; No. 81, Macao, 1s. 1d. 

Vol. XIV, Dutch and British Possessions: No. 82, Java and Madura, 2s. 8d; 
No. 83, Sumatra, 2s. 114d; No. 84, Dutch Borneo, 1s. 14d; No. 85, Celebos, 
Is. 144d; No. 86 Dutch Timor and the Lesser Sunda Islands, 1s. 144d; No. 87, 
Dutch New Guinea and the Molucca Islands, 1s. 744d; No. 88, British New 
Guinea, ls. 71. 

Vol. XVI, British Possessions (2), Belgian Congo: No. 96, Kenya, Uganda 
and Zanzibar, 2s. 8d; No. 97, British Somaliland and Sokotra, 1s. 144d; No. 98, 
Anglo-Egyptian Sudan, 4s. 244d; No. 99, Belgian Congo, 3s. 2d. 

Vol. XVII, French Possessions: No. 100, French West Africa, 7d; No. 101, 
French Morocco, 2s. 2d; No. 102, Senegal, 1s. 7144; No. 103, French Guinea, 
ls. 744d; No. 104, Ivory Coast, 1s. 1d; No. 105, Dahomey, 1s. 144d; No. 106, 
Mauretania, 1s. 114d; No. 107, Upper Senegal and Niger, 1s. 744d; No. 108, 
French Equatorial Africa, 2s. 2d; No. 109, French Somaliland, 1s. 1d. 

Vol. XIX, Portuguese Possessions: No. 115, Portuguese Colonial Empire, 

ls. 144d; No. 116, Azores and Madeira, 1s. 744d; No. 117, Cape Verde Islands, 
ls. 144d; No. 118, Portuguese Guinea, 1s. 144d; No. 119, San Thome and Prin- 
eipe, Is. 144d; No. 120, Angola with Cabinda, 2s. 8d; No. 121, Mozambique, 
2s. 8d. 
Vol. XXI, North Central and South America, Atlantic Islands: No. 131, 
St. Pierre and Miquelon, 1s. 714d; No. 132, Greenland, 1s. 114d; No. 133, British 
Honduras, 1s. 714d; No. 134, Introduction to the Guiana Colonies, 1s. 1d; 
No. 135, British Guiana, 2s. 8d; No. 136, Dutch Guiana, 2s. 144d; No. 137, 
French Guiana, 1s. 744d; No. 138, Falkland Islands, Kerguelen, 1s. 714d. 

Vol. XXIII, International Affairs: No. 148, The Freedom of the Seas, 2s. 2d; 
No. 149, International Rivers, 1s. 714d; No. 150, International Canals, 3s. 
No. 151, International Congresses, 3s. 814d; No. 152, European Coalitions, 
liances, and Ententes since 1792, 1s. 114d. 
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Vol. XXIV, Congresses, German opinion: No. 153, The Congress of Vienna, 
4s. 246d; No. 154, The Congress of Berlin, 1s. 7d; No. 155, German Opinion on 
National Policy, prior to July, 1914, Part I, 1s. 744d; No. 156, German Opinion 
on National Policy prior to July, 1914, Part II, 2s. 8d; No. 157, German Opinion 
on National Policy since July, 1914, 1s. 144d. 

Vol. XXV, Indemnities, Plebiscites, etc.: No. 158, Indemnities of War, Sub- 
sidies and Loans, 1s. 14d; No. 159, Plebiscite Referendum, 3s. 814d; No. 160, 
Schemes for Maintaining General Peace, 2s. 14d; No. 161, President Wilson’s 
Policy, 2s. 8d. 

Peace, Treaty of. India Treaty of Peace Order, June 28, 1920. (S. R. & O., 
1920, 1255.) 1s. 2d. 

———. License of the Administrator of Austrian Property as to communi- 
cation between creditors and debtors of British and Austrian nationality. Oct. 
15, 1920. (S. R. & O. 1920, No. 1937.) 114d. 

———. Orders in Council, Aug. 13, 1920: Treaty of Peace (Austria) Order. 
(S. R. & O. 1920, 1613.) 7d.; Treaty of Peace (Bulgaria) Order. (S. R. & O. 
1920, 1614.) 7d. 

- . The Treaty of Peace (Amendment) Order in Council, June 28, 
1920. (S. R. & O. 1920, 1410.) 114d. 

Turkey, Treaty of Peace with, signed at Sévres, Aug. 10, 1920. (With 
maps.) (Treaty Series, No. 11, 1920.) 3s. 414d. 

War with Austria, termination of. Order in Council determining date of. 
July 22,1920. (S. R. & O. 1920, 1347.) 144d. 

War with Bulgaria, termination of. Order in Council determining date of. 


Aug. 13, 1920. (S. R. & O. 1920, 1612.) 114d. 


UNITED STATES ” 


Abyssinia. Treaty between United States and Ethiopia, signed at Addis- 
Ababa, June 27, 1914. 5 p. (Treaty series 647.) 

Canada. Reciprocity with. Study of arrangement of 1911. 1920. 114 p. 
Paper, 20c. Tariff Commission. 

Diplomatic and consular service of United States; corrected to Sept. 1, 1920. 
57 p. State Department. 

Diplomatic list, Sept., 1920. 35 p. [Monthly.] State Department. 

Dominican Customs Receivership under American-Dominican convention of 
1907. Report of 13th fiscal period, Jan. 1—Dec. 31, 1919, with summary of 
commerce. 82 p.'il. Bureau of Insular Affairs. 

International Copyright Union. Convention creating an international union 
for protection of literary and artistic works; signed Berlin, Nov. 13, 1908. 
10 p. (Information circular 4A.) [English and French.] Copyright Office. 

International Labor Conference of League of Nations. Proceedings of first 


2 Where prices are given, the document in question may be obtained for the amount noted 
from the Superintendent of Documents, Government Printing Office, Washington, D. C. 
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annual meeting, Oct. 29—Nov. 29, 1919, Washington, D. C. 300 p. paper, 60c. 
Labor Department. 
Same, French. 298 p. Labor Department. 

International law documents, treaty of peace with Germany, June 28, 1919, 
with note and index. Compiled by George Grafton Wilson. 1920. iii+204 p. 
Cloth, 55e. Naval War College. 

Labor, historical survey of international action affecting. Aug., 1920. 294 
+vp. (Labor Statistics Bureau, Bulletin 268, miscellaneous series.) Paper, 25c. 

———. Same. H. Doc. 823. 

Mexico. Preliminary report and hearings pursuant to S. Res. 106, directing 
Committee on Foreign Relations to investigate matter of outrages on citizens 
of United States in Mexico. 1920. 2 v., 3551 p. 3 maps. (S. doc. 285.) [Also 
published in separate numbered parts without document notation. The report 
was also issued as Senate report 645, 66th Congress, 2d session. | 

Migratory birds. Protection of, and game reserves, laws, and regulations. 
Public law 119, 56th Congress, 1st session; public law 330 (extract), 60th Con- 
gress, 2d session; public law 430 (extract), 62d Congress, 3d session; regulations 
for protection of migratory birds, approved by the President, Oct. 1, 1913; 
public law, 186, 65th Congress; public law 219 (extract), 65th Congress; and 
migratory bird treaty, act, and regulations. 1920. 26 p. House of Representa- 
tives. 

Military law and precedents. By William Winthrop. 2d ed. enlarged. 1920. 
1111 p. (War Dept. doc. 1001.) 

Naturalization laws and regulations, Sept. 24, 1920. 
Naturalization Bureau. 

Radiotelegraphy. Protocole EU-F-GB-I [Etats-Unis, France, Grande-Bre- 
tagne, et Italie] du 25 aoat 1919, modifié et annoté par un comité nommé 
par le Secrétaire du Commerce (Secretary of Commerce) des Etats-Unis. 1920. 
88 p. State Department. 

War Trade Board. Report of, June 15, 1917 
9 pl. Paper, 50e. War Trade Board. 


45 p. Paper, de. 


June 30, 1919. xvi+t 476 


p. il. 


GeorGe A. FINCH. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


\WARDS IN THE MATTER OF THE ‘‘CONTESTED PROPERTY IN PORTUGAL.’” 
By the Arbitral Tribunal at The Hague * 


FRENCH CLAIMS 


Award rendered September 2, 1920 


Whereas, by a compromis concluded at Lisbon on July 31, 1913,? the Gov- 
ernment of His Britannic Majesty, the Government of His Majesty the King of 
Spain and the Government of the French Republic, on the one hand, and the 
Government of the Portuguese Republic, on the other hand, respectively signa- 
tories of The Hague Convention of October 18, 1907, for the Pacific Settlement 
of International Disputes, have agreed to submit to a Tribunal of Arbitration, 
constituted in aeeordance with the summary procedure provided for in Chapter 
IV of the said convention, the claims relative to the property of British, Spanish 
and French nationals seized (arrolados) by the Government of the Portuguese 


Republie as a result of the proclamation of the Republic; 

Whereas, according to the terms of the said compromis, the Arbitral Tri- 
bunal has been composed of: 

The Honorable Elihu Root, former Secretary of State, former Secretary of 
War, Senator from the State of New York, member of the Permanent Court of 


Arbitration ; 

His Excellency Jonkheer A. F. de Savornin Lohman, Doctor of Law, Minis- 
ter of State, former Minister of the Interior, member of the Second Chamber of 
the States-General, member of the Permanent Court of Arbitration; 

His Excellency Monsieur Charles Edouard Lardy, Doctor of Law, Envoy 
Extraordinary and Minister Plenipotentiary of Switzerland at Paris, member 
of the Permanent Court of Arbitration ; 

Whereas, the Government of the French Republic has designated as agent 
and counsel : 

M. Henri Fromageot, Doctor of Law, Jurist of the Ministry of Foreign 
Affairs, Agent; 

M. Amé-Leroy, Secretary of the Agent of the French Government. 

The Government of the Portuguese Republic: 

Judge Vincente Luis Gomes, Doctor of Law, Agent; 

Judge Affonso de Mello Pinto Velloso, and 


1 Translated from the official French text published by the Bureau International de la 


Cour Permanente d’ Arbitrage. 
2 Printed in SuPPLEMENT to this JourRNAL, Vol. 8 (1914), p. 165. 
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M. Jean Prosper-Lévy, honorary counsellor at the Legation of Portugal in 
France, Deputy Agents; 

Whereas, by letters exchanged between the ministers of Great Britain, Spain 
and France at Lisbon, and the Government of the Portuguese Republic, on 
November 21, 1913, January 26, 1914, October 19, 1914, September 30—October 7, 
1919, January 17-26, 1920, the periods respectively provided by the said com- 
promis for the deposit of the cases, counter-cases, and replies have been suc- 
cessively prolonged ; 

Whereas, in accordance with the understanding reached at Lisbon, on August 
13, 1920, and duly notified to the Secretariat of the Tribunal, the British, French 
and Portuguese Governments have agreed that ‘‘the Tribunal shall have complete 
freedom in settling, according to equity and by a single judgment or several 
judgments, the claims which form the subject of the arbitration ;’’ 

Whereas, on July 31, 1914, the Agent of the Government of the French 
Republic has regularly deposited in the Secretariat of the Tribunal the cases 
and documents relative to the claims, as far as French nationals are concerned, 
of: Frangois-Xavier Schiirrer, Louis-Felix Girollet, Augustin-Marie La Brousse, 
Frangois-Joseph Salvan, Désiré-Théophile Caullet, Emile-Jules-César Sénicourt, 
Héléne-Marceline-Marie de Geslin de Bourgogne, Anne-Madeleine-Augustine Du- 
four, Rosalie-Joséphine Billaut, Marie-Louise-Anna Théroine, Ernestine Savary, 
Louise-Marie Rober et Besson, Claudine Perret et Poyet, Marie Vaslet et Banatre, 
Delphine-Laure Jallon et Guillon and Marie-Louise Dault et Cocheril, Marie 
Durand, Marie Barat, Sophie Trabaud, Marie-Louise Dévenas (and jointly with 
them D: Salvadora Espinosa de los Monteros, Spanish subject, and Alice Wil- 
man, British subject), Denise Alis and Marie Solomiac, Marie Ménard and 
Marie-Joséphine Dupé; 

Whereas, on September 25, 1919, the Agent of the Government of the Por- 
tuguese Republic has regularly deposited in the Secretariat of the Tribunal the 
counter-cases and documents relative to the said claims; 

Whereas, since the examination was closed, the Tribunal, constituted as 
stated above, met at The Hague in the Palace of the Permanent Court of Arbi- 
tration, on September 2, 1920; 


In form: 
Whereas, since the claims submitted to the Tribunal have for their origin 


the same facts, it is in order to decide with regard to them by one and the same 


judgment. 


In fact: 
In view of the circumstances under which the claimants possessed the prop- 


erty claimed in Portugal, as well as the burdens resulting therefrom, and 
especially the fact that they had introduced capital into that country; 

Whereas, it was not the intention of the Government of the Portuguese 
Republic to seek in the seizure of the said property a source of pecuniary gain, 
any more than it had been the intention of the claimants to violate the respect 
due to the laws and institutions of Portugal; 

Whereas, under these circumstances, the following settlement of the claims, 
the subject of the present arbitration, appears as just and equitable and of 
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a nature to satisfy the respective legitimate expectations of the parties; all 
claims, whatsoever may be their object, either of the claimants or of the Por- 
tuguese Government, relative to the claimed property, being declared definitely 
settled and in future extinguished ; 

Whereas, with regard to Marie Ménard, the French nationality of the said 
person is not established and consequently the claim presented in her name by 
the French Government is not admissible; 

For these reasons, the Arbitral Tribunal declares and pronounces as follows: 

1. The Government of the Portuguese Republic will retain as proprietor 
the property seized by it as a result of the decree of October 8, 1910, to wit: 
the establishment of the College Sainte-Marie at Porto; the College of the Holy 
Ghost at Braga; the Agricultural and Colonial School of Cintra, with their 
appurtenances, furnishings and fittings, respectively claimed by Messrs. Fran- 
cois-Navier Schiirrer, Louis-Felix Girollet, Augustin-Marie La Brousse and 
Joseph-Francois Salvan; two parcels of land situate on the road Das Amoreiras 
and on the road Das Amoreiras and Da Circumvallacao at the place Do Leao 
at Lisbon; the school and hospital Rego at Lisbon; the convent of San Domingo 
at Bemfica; the College of Marvilla near Lisbon; various parcels of land and 
houses situate on the mountain of Santa Quiteria, division of Felgueiras, district 
of Porto, with their appurtenances, furnishings and fittings, respectively claimed 
by Messrs. Désiré-Théophile Caullet and Emile-Jules César Sénincourt; two 
parcels of real estate situate, one at Lisbon, Rua do Patrocinio Nos. 1, 3, 5, and 
the other at Braga, Rua dos Congregados, with their appurtenances, furnishings 
and fittings, claimed by Héléne-Marceline-Marie de Geslin de Bourgogne; a par- 
cel of real estate situate at Lisbon, Escadinhas de San Chrispim, Nos. 5, 7 and 9; 
a parcel of real estate situate at Lisbon, Costa do Dastello, Nos. 1 to 15, and a 
parcel of real estate constituting the College of Notre Dame of Monserrate, at 
Vianna do Castello, with their appurtenances, furnishings and fittings, respec- 
tively claimed by Anne-Madeleine-Augustine Dufour, Rosalie-Joséphine Billaut 
and Anne Théroine; half of the parcels of real estate situate at Funchal, Rua 
das Hortas and ‘‘Beco’’ das Hortas; a parcel of real estate situate at Campolide 
de Cima, parish of Saint-Sébastien de Pedreira of Lisbon; two parcels of real 
estate situate at Covilha, called ‘‘Casa Nova’’ and ‘‘Lage da M6,’’ with their 
appurtenances, furnishings and fittings, respectively claimed by Ernestine 
Savary, Louise-Marie Rober et Besson, Claudine Perret et Poyet, Marie Vaslet 
et Banatre, Delphine-Laure Jallon et Guillon, Marie-Louise Dault et Cocheril, 
Marie Durand, Marie Barat, Sophie Trabaud, Marie-Louise Dévenas, Salvadora 
Espinosa de los Monteros and Alice Wilman; a parcel of real estate situate at 
Campo Maior, Rua da Carreira, known under the name of the Palace; a parcel 
of real estate situate in the same town, Rua da Mouraria de Baixo, No. 1; and 
a parcel of real estate situate at Lisbon, Rue des Picoas, No. 13, comprising a 
house, a chapel, and a park, with its appurtenances, furnishings and fittings, 
respectively claimed by Denise Alis and Marie Solomiac, but with reservation 
of what is stated below with regard to the chapel, its fittings, furnishings and 
objects devoted to worship; 

2. The Government of the Portuguese Republic will deposit with the Lega- 
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tion of France at Lisbon, within a period of thirty days from the date of the 
present arbitral decision, the net lump sum of 328 contos, 867 escudos and 50 
centavos, in full settlement and free of any charges whatsoever, to be paid to the 
aforementioned claimants; at the expiration of the said period, the said sum 
will bear interest at the rate of 6 per cent. per annum, the legal rate of interest 
in Portugal. 

3. The Portuguese Government will take upon itself the payment of the 
debts existing in Portugal on October 8, 1910, against Messrs. Schiirrer, Girollet, 
La Brousse and Salvan, claimants mentioned above, as well as the payment of 
the debts encumbering the parcels of real estate claimed by Héléne-Marceline- 
Marie de Geslin de Bourgogne, a claimant likewise mentioned above. 

4. The chapel of Picoas, composed according to the plan hereto annexed 
of a ground-floor and a second floor, together with the furnishings and the sacred 
vessels, in general all the objects and ornaments for the practice of worship, 
will be left to Denise Alis and Marie Solomiac, to be placed at the disposal of 
the Nuncio at Lisbon. 

5. The parcel of real estate situate Rue de San Diniz, 605 Freguezia de 
Paralhos at Porto, claimed by Marie-Joséphine Dupé, used as an institution 
of education for young girls, shall continue to be put to this use. In case the 
said use shall terminate, the parcel of real estate shall return to the Portu- 
guese Government, which shall be bound to pay to the Legation of France at 
Lisbon, within thirty days after the termination, an indemnity of 8 contos for 
the benefit of the said Marie-Joséphine Dupé. 

6. The claim of Marie Ménard is rejected as being inadmissible. 

7. All other motions of the parties are rejected and all further claims, what- 
soever may be their object, either of the aforementioned claimants or of the 
Portuguese Government, relative to the claimed property, the subject of the 
present arbitration, are declared definitively settled and in future extinguished. 

Done at The Hague, in the Palace of the Permanent Court of Arbitration, 
on September 2, 1920. 

The President: Root, 
The Secretary-General: MicHiELS VAN VERDUYNEN, 
The Secretary: CROMMELIN. 


British CLAms 


Award rendered September 2, 1920 


Whereas, by a compromis concluded at Lisbon, on July 31, 1913, the Gov- 
ernment of His Britannic Majesty, the Government of His Majesty the King 
of Spain, and the Government of the French Republic, on the one hand, and 
the Government of the Portuguese Republic, on the other hand, respectively 
signatories of The Hague Convention of October 18, 1907, for the Pacifie Settle- 
ment of International Disputes, have agreed to submit to a Tribunal of Arbi- 
tration, constituted in accordance with the summary procedure provided for 
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in Chapter IV of the said convention, the claims relative to the property of 
British, Spanish and French nationals seized (arrolados) by the Government 
of the Portuguese Republic as a result of the proclamation of the Republic; 

Whereas, according to the terms of the said compromis, the Arbitral Tribunal 
has been composed of: 

The Honorable Elihu Root, former Secretary of State, former Secretary of 
War, Senator from the State of New York, member of the Permanent Court 
of Arbitration ; 

His Excellency Jonkheer A. F. de Savornin Lohman, Doctor of Law, Minister 
of State, former Minister of the Interior, member of the Second Chamber of 
the States-General, member of the Permanent Court of Arbitration ; 

His Excellency Monsieur Charles Edouard Lardy, Doctor of Law, Envoy 
Extraordinary and Minister Plenipotentiary of Switzerland at Paris, member 
of the Permanent Court of Arbitration; 

Whereas, the Government of His Britannic Majesty has designated as Agent 
and Counsel: M.H.W. Malkin, Deputy Jurisconsult in the Ministry of Foreign 
Affairs ; 

The Government of the Portuguese Republic: 

Judge Vicente Luis Gomes, Doctor of Law, Agent; Judge Affonso de Mello 
Pinto Velloso, and M. Jean Prosper-Lévy, honorary counsellor at the Legation 
of Portugal in France, Deputy Agents; 

Whereas, by letters exchanged between the ministers of Great Britain, Spain 
and France at Lisbon, and the Government of the Portuguese Republic, on 
November 21, 1913, January 26, 1914, October 19, 1914, September 30—October 7, 
1919, January 17-26, 1920, the periods respectively provided by the said com- 
promis for the deposit of the cases, counter-cases, and replies have been suc- 
cessively prolonged ; 

Whereas, in accordance with the understanding reached at Lisbon on August 
13, 1920, and duly notified to the Secretariat of the Tribunal, the British, French 
and Portuguese Governments have agreed that ‘‘the Tribunal shall have com- 
plete freedom in settling, according to equity and by a single judgment or 
several judgments, the claims which form the subject of the arbitration’’; 

Whereas, on February 21, 1914, the Agent of the Government of His Bri- 
tannic Majesty has regularly deposited in the Secretariat of the Tribunal the 
cases and documents relative to the claims, as far as British nationals are 
concerned, of: Joseph Bramley, Jeanne Butler and Francoise Moylan, Jeanne 
Butler and Cécile Kenny, Marie Hughes, Marie Maynard, Marie Anne Mac- 
Mullen and Rose Anne MacMullen, Elizabeth Tipping; 

Whereas, on September 25, 1919, the Agent of the Government of the Portu- 
guese Republic has regularly deposited in the Secretariat of the Tribunal the 
counter-cases and documents relative to the said claims; 

Whereas, since the examination was closed, the Tribunal, constituted as stated 
above, met at The Hague in the Palace of the Permanent Court of Arbitration, 
on September 2, 1920; 

In form: 

Whereas, since the claims submitted to the Tribunal have for their origin 
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the same facts, it is in order to decide with regard to them by one and the same 
judgment. 

In fact: 

In view of the circumstances under which the claimants possessed the prop- 
erty claimed in Portugal, as well as the burdens resulting therefrom, and 
especially the fact that they had introduced capital into that country; 

Whereas, it was not the intention of the Government of the Portuguese 
Republic to seek in the seizure of the said property a source of pecuniary gain, 
any more than it had been the intention of the claimants to violate the respect 
due to the laws and institutions of Portugal; 

Whereas, under these circumstances, the following settlement of the claims, 
the subject of the present arbitration, appears as just and equitable and of a 
nature to satisfy the respective legitimate expectations of the parties; all claims, 
whatsoever may be their object, either of the claimants or of the Portuguese 
Government, relative to the claimed property, being declared definitely settled 
and in future extinguished ; 

Whereas, the British Government declares that it abandons absolutely and 
without reservation the claims presented by it in the name of Joseph Bramley ; 
whereas under these conditions these claims should be discarded; 

For these reasons, the Arbitral Tribunal declares and pronounces as follows: 

1. The Government of the Portuguese Republic will retain as proprietor 
the property seized by it as a result of the decree of October 8, 1910, to wit: 

The urban property situate at Campo de Dom Luiz Primeiro, No. 32, parish 
of Sad Joio at Braga, with its appurtenances, furnishings and fittings, claimed 
by Jeanne Butler and Francoise Moylan; the rural and urban property situate 
at Rue do Tenente Valadim and Serpa Pinto at Vizeu, with its appurtenances, 
furnishings and fittings, claimed by Jeanne Butler and Cécile Kenny; the prop- 
erty situate at Place du Coronel Pacheco at Porto, with its appurtenances, fur- 
nishings and fittings, claimed by Marie Hughes, Marie Maynard, Rose Anne 
MacMullen and Marie MacMullen; a lot of land near the College of Jesus, Mary 
and Joseph, situate 6a Rue de Quelhas at Lisbon, claimed by Elizabeth Tipping. 

2. The Government of the Portuguese Republic will deposit with the British 
Legation at Lisbon, in full settlement, the net lump sum of 91 contos, 747 escudos, 
payable in money within thirty days from the date of the present arbitral 
decision, or within a period of three months in receipts for all the mortgage 
debts which may encumber the said parcels of real estate up to the amount of 
the said debts, and the balance in money. In the first case the payment of all 
the said debts will be to the account of the respective claimants. At the expira- 
tion of the said periods, the said sum will bear interest at the rate of 6 per cent. 
per annum, the legal rate of interest in Portugal. 

3. A record is made of the declaration of the British Government that it 
abandons absolutely and without reservation the claims presented by it in the 
name of Joseph Bramley; the said claims are in this matter discarded. 

All other motions of the parties are rejected, and all further claims, what- 
soever may be their object, either of the aforementioned claimants or of the 
Portuguese Government, relative to the claimed property, the subject of 
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the present arbitration, are declared definitively settled and in future extin- 


guished. 
Done at The Hague in the Palace of the Permanent Court of Arbitration 
on September 2, 1920. 
The President: Root, 
The Secretary-General: MicHIELS VAN VERDUYNEN, 


The Secretary: CROMMELIN. 


SpanisH CLAIMS. 
Awards rendered September 4, 1920. 


Whereas, by a compromis concluded at Lisbon, on July 31, 1913, the Gov- 
ernment of His Britannic Majesty, the Government of His Majesty the King 
of Spain, and the Government of the French Republic, on the one hand, and 
the Government of the Portuguese Republic, on the other hand, respectively 
signatories of The Hague Convention of October 18, 1907, for the Pacific Settle- 
ment of International Disputes, have agreed to submit to a Tribunal of Arbi- 
tration, constituted in accordance with the summary procedure provided for 
in Chapter IV of the said convention, the claims relative to the property of 
British, Spanish and French nationals seized (arrolados) by the Government 
of the Portuguese Republic as a result of the proclamation of the Republic; 

Whereas, according to the terms of the said compromis, the Arbitral Tribunal 
has been composed of: 

The Honorable Elihu Root, former Secretary of State, former Secretary of 
War, Senator from the State of New York, member of the Permanent Court 
of Arbitration ; 

His Excellency Jonkheer A. F. de Savornin Lohman, Doetor of Law, Min- 
ister of State, former Minister of the Interior, member of the Second Chamber 
of the States-General, member of the Permanent Court of Arbitration; 

His Excellency Monsieur Charles Edouard Lardy, Doctor of Law, Envoy 
Extraordinary and Minister Plenipotentiary of Switzerland at Paris, member 
of the Permanent Court of Arbitration; 

Whereas, the Government of His Majesty the King of Spain has designated 
as Agent: 

M. Cristobal Botella, Advoeate, Counscl of the Embassy of His Majesty the 
King of Spain, Agent; 

The Government of the Portuguese Republic; 

Judge Vicente Luis Gomes, Doctor of Law, Agent; 

Judge Affonso de Mello Pinto Velloso, former Minister of Justice, and 

M. Jean Prosper-Lévy, honorary counsellor at the Legation of Portugal in 
France, Deputy Agents; 

Whereas, by letters exchanged between the ministers of Great Britain, Spain 
and France at Lisbon, and the Government of the Portuguese Republic, on 
November 21, 1913, January 26, 1914, October 19, 1914, September 30—October 
7, 1919, January 17-26, 1920, the periods respectively provided by the said com- 
promis for the deposit of the cases, counter-cases, and replies have been succes- 
sively prolonged ; 
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Whereas, on February 21, 1914, the Agent of the Government of His Majesty 
the King of Spain has regularly deposited in the Secretariat of the Tribunal 
the cases and documents relative to the claims, as far as Spanish nationals are 
concerned, of : Baldomero Aldaz y Lopez, José Antonio Alvarez y Tabua, Madame 
Concepcion Barrenechea y Manterola, Baldomero Ciriza and others, Baldomero 
Ciriza and Andrés Gaspa Moga, Baldomero Ciriza Olangua and Andrés Gaspa 
Moga, Fructuosa Fernandez de Gamboa, Ignacio Rodriguez Insua and Andrés 
Santiago, Maximino Llaneza, Pedro Gomez Nunez, Francisco Perez, Eduardo 
Fernandez Pesquero, Madame Tomasa Rocatallada y Escartin, Antonio Rodri- 
guez Sobrino, Madame Magdalena Rodriguez y Laplana, Robustiano Rodriguez 
y Sobrino, Leocadio Ruiz and Crescencio Marquez and Luis Uzarraga; 

Whereas, on September 25, 1919, the Agent of the Government of the Por- 
tuguese Republic has regularly deposited in the Secretariat of the Tribunal 
the counter-cases and documents relative to the said claims; 

Whereas, on August 6, 1920, the Agent of the Government of His Majesty 
the King of Spain has regularly deposited in the Secretariat of the Tribunal 
a reply relative to the said claims; 

Whereas, since the examination was closed, the Tribunal, constituted as stated 
above, met at The Hague in the Palace of the Permanent Court of Arbitration 
on September 4, 1920; 

Whereas, according to the tenor of Article IV of the compromis, the Tribunal 
must examine successively each of the claims, and whereas, each of them must 
be the subject of a separate award; 


THE TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of Baldo- 
mero Aldaz y Lopez and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Spanish Government claims in favor of Baldomero Aldaz y Lopez a 
house called ‘‘O Collegio,’’ with a chapel open to the public and with other 
appurtenances described in its case, as well as another house called ‘‘Da Amalia,’’ 
all situate on Rue de S. Bras, town of Aldeia da Ponte, commune of Sabugal, 
district of Guarda, and purchased by the claimant for the sum of 3,500 escudos 
(or about frs. 17,500), on January 8, 1898, from Father Angelo Hercules Mani 
Efigeni, an Italian subject, represented by Father Lourenco Gongaos; 

Upon the aforementioned real estate there was installed the religious associa- 
tion of the Collegio d’Aldeia da Ponte, of which the claimant was a member, 
and which had been authorized by decree of October 18, 1901; 

The said association was dissolved by royal decree of September 12, 1910, 
and several days later the Portuguese Government placed itself in possession 
of the claimed parcels of real estate; 

Whereas, the Portuguese Government in the first place makes the objection 
that the claimant alleges that he is a Spaniard, but does not furnish the proof 
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of his nationality, so that this claim does not come under the jurisdiction of the 
Tribunal ; 

Whereas, in fact, the claimant has not furnished any proof to confirm in 
the manner prescribed by the Spanish Civil Code and the Portuguese Civil 
Code, that he belongs to one of the aforementioned nationalities; 

For these reasons, the Tribunal declares the claim of the Spanish Govern- 
ment in favor of M. Baldomero Aldaz y Lopez to be inadmissible. 

Done at The Hague in the Palace of the Permanent Court of Arbitration 
on September 4, 1920. 

The President: Roor, 
The Secretary-General: MicHIELS VAN VERDUYNEN, 
The Secretary: CROMMELIN. 


|As stated in the preceding award, a separate award, as required by the 
compromis, was rendered in each Spanish case. In each of the cases following, 
the date of the award, the recitals preceding the award, and the signatures are 
identical with the foregoing award, and are therefore omitted as unnecessary 
repetition.— Eprror. | 

THe TRIBUNAL, 

In view of the claim presented by the Spanish Government in favor of Father 
José Antonio Alvarez y Tabua and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The claimant has acquired, in common with Charles Zimmermann, a German 
subject, on March 12, 1908, two pieces of property situate at Castello Branco 
(Portugal), more fully described in the case; whereas, on October 8, 1910, the 
claimant was by foree deprived of his property, the restitution of which he 
claims, as well as the payment as compensation for damages in the sum of frs. 
120,000, representing indemnification for the improvements upon these parcels 
of property, the cessation of the profits which they bore, as also the value of 
the furnishings and library situated upon them; whereas, this property was 
gratuitously loaned to the Association ‘‘Foi et Patrie,’’ officially approved by 
decree of April 18, 1901, and proprietor of the college of S. Fiel where the 
claimant was a professor ; 

Whereas, the German Zimmermann does not present any claim and his Gov- 
ernment does not do so either; 

Whereas, the Portuguese Government, while inferring the inadmissibility of 
the claim in reality, makes the objection that the claimant does not furnish the 
proof of his nationality; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not drawn up any statement; 

Whereas, the claimant alleges that he is a Spaniard, but has not in fact 
established his nationality ; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
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to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but, whereas, the claimant does not prove in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code 
that he belongs to one of the aforementioned nationalities ; 

For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
tovernment in favor of Father José Antonio Alvarez y Tabua to be inadmissible. 


THE TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of Dona 
Concepcion Barrenechea y Manterola and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Spanish Government claims in favor of Dona Concepcion Barrenechea 
y Manterola: 

1. The restitution of two parcels of property, both situate in the street Sao 
Salvador, parish of the same name, city of Torres Novas, more fully described 
in the case of the claimant, the right to these parcels resulting from the deed 
of donation made to her by the Doctor Francois Maria Rodrigues d’Oliveira 
Grainha, priest and physician, according to the authentic document of Decem- 
ber 5, 1893, which donation is registered in the land-register under date of 
February 17, 1894, the said parcels appraised at 12,000 $ 40 eseudos, or about 
frs. 60,000; 

2. The restitution of the personal property which furnished the said prop- 
erty at the moment of the dispossession, appraised at 2,000 escudos, or about 
frs. 10,000, or their value; 

Whereas, the claimant has rented her property to an association called 
‘* Association of Saint Theresa of Jesus’’ of which she did not form and does 
not form a part; whereas, this association had there continued the institution 
of instruction known under the name of the College of Jesus, Mary and Joseph 
up to the time of the proclamation of the Portuguese Republic, when the Portu- 
guese Government seized the said real estate and personal property; whereas, 
the claimant desires to be indemnified for the letting of her property since that 
period, at the rate of 600 escudos, or about frs. 3,000, per annum; 

Whereas, the claimant alleges that she is a Spaniard, as having been born 
of Spanish parents at Metrico, province of Guipuzcoa (Spain) ; 

Whereas, the Portuguese Government makes the objection that the claimant 
does not furnish proof of her nationality; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not drawn up any statement; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but, whereas, the claimant does not prove, in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code, 
that she belongs to one of the aforementioned nationalities; 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 109 


For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of Dona Concepcion Barrenechea y Manterola to be inad- 
missible. 


THe TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of Dona 
Concepcion Barrenechea y Manterola and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Spanish Government claims in favor of Dona Concepcion Barrenechea y 


Manterola: 
1. The bare ownership of a parcel of land situate at the place called Merouco, 


parish of Sta. Cristina do Couto, judiciary precinct of Sto. Thyrso, more fully 
described in the ease of the claimant, the right to this parcel resulting from a 
deed of gift made in favor of the claimant by José Vicente Correla d’Abreu, 
according to the authentic document of February 10, 1897, a donation made 
with the reservation of usufruct, but transferring from the date of purchase 
to the donee the entire ownership and possession of the said property ‘‘in order 
that she may take personal or legal possession thereof as and when she may 
see fit,’’ the said property designated in Book B 64, folio 36, of the record office 
of the land register of the said precinct as No. 2269 and appraised at the sum 
of 15,000 eseudos, or about frs. 75,000; 

2. The ownership, without any limitation, of the personal property which 
furnished the said property, mentioned in the inventory annexed to the case 
and estimated at the sum of 3,000 eseudos, or about frs. 15,000; 

Whereas, she was dispossessed of her right to the aforementioned real estate 
and personal property by the Portuguese Government as a result of the revo- 
lution of October 3-5, 1910; 

Whereas, she had installed upon the said property a boarding school for 
young girls and had purchased all the furnishings for the said establishment ; 
whereas, she entrusted the administration of the college to the religious associa- 
tion of Saint Theresa of Jesus, of which she was not a member, an association 
which had already existed for nine years at the time of the seizure of the claimed 
property by the Portuguese Government, and which had been legally established, 
the Portuguese state having approved of its statutes by decree of October 18, 
1901 ; 

Whereas, the claimant is a Spaniard, born at Metrico, province of Guipuzcoa, 
according to a certificate of baptism of the priest of the parochial church of 
Saint Mary of the Assumption, of the city of Metrico, province of Guipuzcoa, 
bishopric of Vitoria; 

Whereas, the Portuguese Government in the first place makes the objection 
that the claimant does not furnish any of the documents required in Articles 
325e, 326e and 327e of the Spanish Civil Code, and 2411 of the Portuguese Civil 


Code, in order to prove her Spanish nationality ; 
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Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not made any statement; 

Whereas, in fact, the claimant has not furnished any of the documents re- 
quired by the aforementioned articles of the Civil Codes of Spain and Por- 
tugal, in order to establish her nationality; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but whereas, the claimant does not prove in the man- 
ner prescribed, either by the Spanish Civil Code or by the Portuguese Civil 
Code, that she belongs to one of the aforementioned nationalities; 

For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of Dona Concepcion Barrenechea y Manterola to be inad- 
missible. 
THE TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of Bal- 
domero Ciriza and others and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Government of His Catholic Majesty claims, in favor of Baldomero 
Ciriza, the restitution of a certain number of pieces of personal property, or 
their value, estimated at 6 contos, 22 milreis; 

Whereas, the claimant, in support of his request, indicates that with several 
other Spaniards he occupied at Aldeia da Ponte, municipality of Sabugal, dis- 
trict of Guarda, the property known under the name of ‘‘college’’; whereas 
they were owners of the personal property of which the Government of the 
Portuguese Monarchy had put itself into possession as a result of the royal 
decree of September 12, 1910, pronouncing the dissolution of the Association 
of the College of Aldeia da Ponte, an association officially approved in 1901 
and to which, moreover, this property was obligingly loaned ; 

Whereas, the Portuguese Government claims that the claimant does not in 
any manner prove his Spanish nationality; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not furnished any statement; 

Whereas, in fact the claimant has not produced any proof of his nationality; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but whereas, the claimant does not prove in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code 
that he belongs to one of the aforementioned nationalities ; 

For these reasons, the Tribunal declares the claim of the Spanish Government 
in favor of Baldomero Ciriza and others to be inadmissible. 
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THe TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of 
D. Baldomero Ciriza and D. Andrés Gaspa Moga and the papers in support 
thereof ; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Spanish Government claims in favor of Don Baldomero Ciriza Olangua 
and Don Andrés Gaspa Moga: 

1. The restitution of 393 parcels of land situate in the parishes of Calvelhe, 
Macedo, Mate and Izeda, in the district of Braganza, more fully described in 
their memoir and its annex, No. 1, of a value reduced to 31 contos, 634,000 reis, 
as well as of some constructions erected upon these lands and estimated at 6 
contos or their value, to be fixed according to expert valuation ; 

2. The amount required for works necessary to repair the damages sustained 
by the said lands since October, 1910; 

3. The value of the lease of half of the said property since October, 1910, 
and the letting of the other half since the day of the death of the preceding 
co-proprietor, in February, 1911, until the day of the execution of the award to 
be decreed, as well as the value of the agricultural products which were ready 
to be harvested at the time of the expulsion of the claimants, a value which 
could not be less than 2 contos of reis; 

4. Interest at the rate of 5 per cent. on the said sums, calculated from a 
period of three months after the rendering of the award; 

Whereas, these demands are based upon a document of March 2, 1907, exe- 
cuted before a notary, according to which Maria Rosa and Clara Joanna Martins 
donated to the claimants the aforementioned property, under the reservation of 
usufruct; whereas, after the death of one of the donors, a division was made 
between the surviving donor, Clara Joanna Martins, and the donees, in order 
to separate the property over which the usufruct of the said Clara Joanna con- 
tinued, from the property over which the ownership, with entire possession, of 
the donees began, which division was undertaken by means of a document drawn 
up before a notary on March 6, 1910; 

Whereas, the other donor died in 1911, and thus the usufruct to which she 
was entitled ceased, so that the donees have full ownership ; 

Whereas, all these transfers have been duly registered ; 

Whereas, a few days after the proclamation of the Republic, the Portuguese 
Government took possession of this property; 

Whereas, the Portuguese Government makes the objection in the first place 
that the claimants do not furnish the proof of their nationality, and whereas, 
consequently, this claim does not come under the jurisdiction of the Tribunal; 

Whereas, the claimant alleges that he is a Spaniard, but does not, however, 
produce the proof of his nationality, under the conditions prescribed by the 
Civil Codes of Spain and Portugal; 
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Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, and not upon claims relative to the property of 
other nationals; 

For these reasons, the Tribunal declares the claim of the Spanish Govern- 
ment in favor of MM. Ciriza and Gaspa Moga to be inadmissible. 


THe TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of 
Baldomero Ciriza Olangua and Andrés Gaspa Moga and the papers in support 
thereof ; 

In view of the counter-case presented by the Portuguese Government on 
the subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Spanish Government claims in favor of Baldomero Ciriza Olangua and 


Andrés Gaspa Moga: 
4 


1. A parcel of property called ‘‘Convent of Fraga,’’ situate 
of Ferreira d’Aves, canton of Satao, estimated at 5,000 escudos; 


the parish 


2. The amount required for works necessary to repair the damages sustained 
by the said parcel of property since October 5, 1910, at the rate of 100 escudos 
per annum; 

3. Its lease value from October 5, 1910, to the date of the award which 
is to be rendered, at the rate of 100 escudos per annum; 

1, Interest at the rate of 5 per cent. upon the said sums, calculated from 
a period of three months after the rendering of the said award; 

Whereas, the claimants allege, in support of their demand, that they are 
proprietors of this parcel of land, having purchased it in common on April 8, 
1907, and having had the acquisition inscribed in the land-register and having 
paid the taxes; 

Whereas, there was installed upon this parcel of land a college belongins 


Ponte,”’ 


to a religious association, the ‘‘ Association of the College of 
of which M. Olangua was a member; 

Whereas, they state that they have in no manner made a gift or a transfer of 
all or part of this property to the said religious association, but whereas, even 
in case these gifts or transfers, either directly or through intermediate persons, 
should be approved (and these gifts or transfers would be contrary to Article 6 
of the statutes of the association and would, consequently, bring about the loss 
of the property for the benefit of the State), this same article would permit 
them to request its return according to the terms of law; 

Whereas, the Portuguese Government makes the objection in the first place 
that the claimants do not furnish proof of their nationality ; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not drawn up any statement; 

Whereas, in fact, the claimants do not furnish the proof of their nationality 
under the conditions provided by the Civil Codes of Spain and Portugal ; 
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Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, and not upon claims relative to the property of 
nationals of other nations; 

For these reasons, the Tribunal declares the claim of the Spanish Govern- 
ment in favor of MM. Baldomero Ciriza Olangua and Andrés Gaspa Moga to be 
inadmissible. 

THe TRIBUNAL, 

In view of the claim presented by the Spanish Government in favor of Father 
Fructuoso Fernandez de Gamboa and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas with regard to the facts which have given rise to the difference 


submitted to the arbitration of the Tribunal; 

The Spanish Government claims for its national, Father Fructuoso Fernan- 
dez de Gamboa, the restitution of the objects mentioned in the inventory ap- 
pended to its claim, objects which were located in the College of Barro near 
lorres Vedras, department of Lisbon, which the Portuguese Government seized 


together with everything contained therein ; 

Whereas, the Portuguese Government, while rejecting the request, makes 
objection in a preliminary way that this claim does not come under the juris- 
diction of the Tribunal because the claimant does not prove his nationality; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not drawn up any statement; 

Whereas, the claimant alleges that he is a Spaniard but he has not in fact 
established his nationality ; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but whereas, the claimant does not prove, in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code, 
that he belongs to one of the aforementioned nationalities ; 

For these reasons, the arbitral Tribunal declares the claim of the Spanish 
Government in favor of Father Fructuoso Fernandez de Gamboa to be inad- 
missible. 


THe TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of MM. 
Ignacio Rodriguez Insua and Andrés Santiago and the papers in support thereof ; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Spanish Government claims in favor of Ignacio Rodriguez Insua and 
Andrés Santiago, Spanish citizens, co-proprietors of two parcels of property, 
one of them situate in the town of Monte, parish of Lourosa, commune of Feira, 
department of Aveiro, the other designated by the name of Bouca de S. Braz 


114 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in the town of Farilhe, parish of Canidello, commune of Villa do Conde, district 
of Porto: (1) the restitution of the said parcels of land, estimated at the sum 
of 2,000 eseudos for the first, 3,000 eseudos for the second of the said parcels, or 
their value; (2) the restitution of the personal objects which were upon these 
parcels of property, or their value, estimated at 1,500 escudos; which parcels 
of land and personal property were seized by the Portuguese Government after 
the revolution of October 3-5, 1910: 

Whereas, the Spanish Government claims, moreover, the amount, estimated 
at the time of the restitution, necessary for repairing the depreciation and dam- 
ages suffered by the parcels of land and personal property since their seizure, 
and amends for the losses suffered as a result of the aforementioned disposses- 
sion, at the rate of 100 escudos per annum for the first parcel of land, and at 
the rate of 150 eseudos per annum for the second parcel, or a total of 250 escudos 
per annum ; 

Whereas, the claimants base their right of ownership upon titles fully de- 
scribed in the case; 

Whereas, the Portuguese Government makes the objection in the first place 
that the claimants do not present documents proving their nationality ; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not drawn up any statement; 

Whereas, the claimants allege that they are Spaniards but have not in fact 
furnished proof of their nationality ; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but whereas, the claimants do not prove in the manner 
prescribed by the Spanish Civil Code and the Portuguese Civil Code, that they 
belong to one of the aforementioned nationalities; 

For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of MM. Ignacio Rodriguez Insua and Andrés Santiago to 
be inadmissible. 

THE TRIBUNAL, 

In view of the claim presented by the Spanish Government in favor of 
M. Maximino Llaneza and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The claimant alleges that several revolutionaries did, during the first days 
of the revolution of October, 1910, in Portugal, seize his servant, who was bearing 
a bag containing documents or manuscripts indicated in the inventory annexed 
to the case, and that they gave the bag to the civil government (prefecture) 
which has guarded it; 

Whereas, the Portuguese Government denies that the facts occurred in the 
manner indicated by the claimant; whereas, moreover, the Portuguese Govern- 
ment has undertaken to have the documents in question searched for and has 
found them; whereas, the Portuguese Government has informed the claimant 
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that the manuscripts have been found and that they would be returned to him 
at Lisbon ; 

Whereas, the Portuguese Government has produced before the Tribunal a 
copy of a declaration of the claimant stating that he has received all the manu- 
scripts enumerated in the request presented by the Government of His Majesty 
the King of Spain before this Tribunal, and that he renounces his claim; 

For these reasons, the Arbitral Tribunal rejects the claim as having become 
groundless. 

THE TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of 
M. Pedro Gomez Nufez and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Spanish Government claims for its national, Pedro Gomez Nufiez, the 
restitution of the objects mentioned in the inventory appended to its claim, 
objects which were located in the house wherein he dwelled, and also the resti- 
tution of everything which furnished the chapel, and finally the restitution of 
the cattle which was upon the farm near the house occupied by him at Izeda, 
commune and department of Braganga, where he dwelled with several com- 
panions at the time of the revolution of October 3-5, 1910; 

Whereas, the Portuguese Government makes the objection in the first place 
that this claim does not come under the jurisdiction of the Tribunal, because 
the aforementioned claimant does not in any manner prove his nationality; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not drawn up any statement; 

Whereas, in fact the claimant does not produce any evidence of his nation- 
ality ; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but whereas, the claimant does not prove, in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code 
that he belongs to one of the aforementioned nationalities; 

For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of M. Pedro Gomez Nuiiez to be inadmissible. 


THe TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of 
Father Francisco Perez and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal; 

The Spanish Government claims for its national, Father Francisco Perez, the 
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value of 2,317 pesetas, since the Portuguese Government seized after the revo- 
lution in Portugal on October 3-5, 1910, the parcel of land known under the 
name of Convent of Fraga at Farreira do Aves, commune of Sattam, depart- 
ment of Viseu, where the claimant dwelled with several companions, and seized 
all the property which was located there and which is designated in the appended 
inventory, the inventory containing the indication of the value of the said 
property ; 

Whereas, the Portuguese Government makes the objection in the first place 
that the claimant does not furnish proof of his nationality ; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not drawn up any statement; 

Whereas, in fact, the claimant, who alleges that he is a Spaniard, has not 
furnished any proof of his nationality; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but whereas, the claimant does not prove, in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code, 
that he belongs to one of the aforementioned nationalities; 

For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of Father Francisco Perez to be inadmissible. 
THE TRIBUNAL, 

In view of the claim presented by the Spanish Government in favor of 
M. Eduardo Fernandez Pesquero and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said elaim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Government of His Catholic Majesty claims in favor of Eduardo Fer- 
nandez Pesquero the restitution of certain personal property belonging to him, 
or in default thereof, its value, estimated at 448 pesetas; whereas, the claimant 
alleges, in support of his request, that he dwelled in the College of Barro; 
whereas, at the time of the revolution he was driven out of the said college with 
great violence and taken away as a prisoner; whereas, the Portuguese Govern- 
ment has seized the said college with everything located therein; 

Whereas, the Portuguese Government makes the objection in the first place 
that the claimant does not furnish the proof of his nationality ; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not drawn up any statement; 

Whereas, in fact, the claimant, who alleges that he is a Spaniard, does not 
furnish any proof of his nationality; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but, whereas, the claimant does not prove, in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code, 
that he belongs to one of the aforementioned nationalities; 
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For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of M. Eduardo Fernandez Pesquero to be inadmissible. 


THe TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of Dona 
‘fomasa Rocatallada y Escartin and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The claimant had resided for several years at Lisbon at the time of the revo- 
lution of October 3-5, 1910, upon a parcel of land belonging to a Spanish lady 
and to other Portuguese ladies, a parcel of land upon which there was installed 
the religious association called ‘‘ Associagao do Santissimo Coragao de Jesus’’ of 
which she was a member and which was authorized in Portugal by decree of 
October 18, 1901; 

Whereas, many personal objects, indicated in the inventory annexed to the 
case of the claimant and estimated in this inventory to have a value of 25,361 
escudos 90, or frs. 121,805, were located upon this parcel of land; 

Whereas, the Government of the Portuguese Republic seized at the time of 
the revolution of October 3-5, 1910, the aforementioned parcel of land with the 
objects located thereon ; 

Whereas, the claimant declares that these objects belong to her and should 
be restored to her; 

Whereas, the Portuguese Government makes the statement that the claimant 
has not proved her nationality because she has not furnished her birth certificate, 
but that it consents not to avail itself of this plea because the claimant has 
produced a certificate of the consulate of Spain considered as sufficient ; 

Whereas, since the parties do not contest the nationality of the claimant, 
the T'rijunal is justified in considering her as a Spaniard; 

Whereas, on the other hand, the claimant does not prove in any way that 
the objects claimed belong to her; whereas, the fact alleged by her that the 
claimed objects and a register in which they were found were located, at the 
time of the occupation by the Portuguese Government, in the house in which she 
dwelled, does not prove that these objects were the private property of the 
claimant, because, according to the case, a religious association had been in- 
stalled upon the property inhabited by her, an association which necessarily was 
formed of a number of persons, and because a simple register does not and can 
not indicate which of the inhabitants of the house is the proprietor of the 
personal property located therein ; 

For these reasons, the Arbitral Tribunal decides that the Government of the 
Portuguese Republic is not bound to restore to the legation of Spain at Lisbon 
the objects indicated in the inventory annexed to the case, or their value, with 
a view to their restoration to the claimant. 
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THE TRIBUNAL, 

In view of the claim presented by the Spanish Government in favor of 
M. Antonio Rodriguez Sobrino and the papers in support thereof; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Spanish Government requests of the Tribunal, in favor of Antonio 
Rodriguez Sobrino, a Spanish citizen, the restitution of his joiner’s tools, as 
well as articles of clothing and footwear which were located before October 5, 
1910, at the home of his compatriots, the Spanish priests of Travessa das Mercés, 
No. 72, at Lisbon, where he was employed as a joiner; whereas, in default of this 
restitution, the claimant requests the value of his tools to the amount of 60 
escudos, and for his clothes and footwear, the sum of 10 escudos; he finally claims 
the sum of 328 eseudos 50 as compensation due for enforced cessation of work 
for one year, owing to the loss of his tools, the said indemnity calculated at the 
rate of escudos O $ 90 per day, which this workman received for his work ; 

Whereas, the Portuguese Government makes the objection in the first place 
that the claimant does not furnish proof of his nationality; 

Whereas, the Spanish Government has had knowledge of this exception 
through the counter-case of the Portuguese Government and has not drawn up 
any statement; 

Whereas, the claimant, who alleges that he is a Spaniard, does not, in fact, 
furnish any proof of his nationality; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but whereas, the claimant does not prove, in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code, 
that he belongs to one of the aforementioned nationalities ; 

For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of M. Antonio Rodriguez Sobrino to be inadmissible. 


THE TRIBUNAL, 

In view of the claim presented by the Spanish Government in favor of Dona 
Magdalena Rodriguez y Laplana and the papers in support of this claim; 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Spanish Government claims in favor of Dona Magdalena Rodriguez y 
Laplana, co-proprietor jointly with six Portuguese ladies, of a parcel of property 
situate at Lisbon, Rua Nova des Olivais, called Quinta de Candieiro, purchased 
by them at a price of 10,000,000 reis (10,000 escudos, or about frs. 50,000), 
according to an authentic document drawn up on October 21, 1899, and entered 
in Book No. 125 of the notary Carlo Augusto Scola at Lisbon, a parcel of prop- 
erty estimated in the memoir at a value of 15,000 escudos or about frs. 75,000; 


|_| 
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Whereas, one of these co-proprietors died on March 1, 1909, after having 
appointed as heirs the six other co-proprietors in such a way that at the present 
time the six ladies, still living, are co-proprietors of the aforementioned parcel 
of land; 

Whereas, the claimant alleges that she is a subject of His Majesty the King 
of Spain, and furnishes a certificate issued by the Consul-General of Spain in 
Portugal, in order to prove her nationality; 

Whereas, the Portuguese Government denies that the claimant has established 
her nationality by the said certificate and claims that the Tribunal is not com- 
petent to render judgment in this case; whereas, the Portuguese Government, 
moreover, declares that since the claimant is a co-proprietor, she is not entitled 
alone to enter a claim for the complete or partial restitution of the said prop- 
erty; and, finally, whereas, the claimant is only a fictitious proprietor of one- 
sixth of the property, the religious congregation Associagao de Santissimo 
Caracao de Jesu being actually and alone the proprietor of the property; 

Whereas, according to Article 327 of the Spanish Civil Code ‘‘the minutes 
of the register of the civil state shall furnish the proof of the civil state, which 
shall not be replaced by any others unless it does not exist, or unless the books 
of registry have disappeared, or in case a dispute has been raised before the 
Tribunal’’; whereas, the claimant has not furnished any other proof besides the 
aforementioned consular certificate, without alleging that she finds herself con- 
fronted by one of the exceptional cases of the aforementioned Article 327 of 
the Spanish Civil Code; whereas, her nationality has, therefore, not been estab- 
lished ; 

Whereas, the Spanish Government has had knowledge of the exception of 
incompetence maintained by the Portuguese Government and has not drawn 
up any statement; 

Whereas, the claimant has not furnished the proof of Spanish nationality 
as it is prescribed by Articles 327 of the Spanish Civil Code and 2441 of the 
Portuguese Civil Code; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but whereas, the claimant does not prove, in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code, 
that she belongs to one of the aforementioned nationalities ; 

For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of Dona Magdalena Rodriguez y Laplana to be inadmissible. 


THe TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of 
M. Robustiano Rodriguez y Sobrino and the papers in support of this claim; 
In view of the counter-case presented by the Portuguese Government on the 


subject of the said claim and the papers in support; 
Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 
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The Spanish Government requests the Tribunal, in favor of Robustiano Rod- 
riguez y Sobrino, a Spanish citizen, to cause to be restored to him certain tools 
and other articles necessary to his profession as painter, which, before October 
5, 1910, were located at the home of his compatriots, the Spanish priests of 
Travessa das Mercés, No. 72, at Lisbon, where he was employed; that in default 
of this restitution the value of the said objects be paid to him, that is 40 escudos; 
that, moreover, there be granted to him the sum of 292 escudos as compensation 
for enforced cessation of work for one year owing to the loss of his tools, the 
said indemnity calculated at the rate of 0.80 per day, which this workman 
received for his work, with interest at 5 per cent. upon the sums, computed 
from a period of three months after the rendering of the decision which is to 
be pronounced ; 

Whereas, the Portuguese Government makes the objection in the first place 
that the claimant does not furnish proof of his nationality; 

Whereas, the Spanish Government has had knowledge of this exception 
through the counter-case of the Portuguese Government and has not drawn 
up any statement; 

Whereas, the claimant, who alleges that he is a Spaniard, does not, in fact, 
furnish any proof of his nationality; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but whereas, the claimant does not prove, in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code, 
that he belongs to one of the aforementioned nationalities ; 

For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of M. Robustiano Rodriguez y Sobrino to be inadmissible. 


THE TRIBUNAL, 
presented by the Spanish Government in favor of 


In view of the claim 
Fathers Leocadio Ruiz and Crescencio Marquez and the papers in support 


thereof: 

In view of the counter-case presented by the Portuguese Government on the 
subject of the said claim and the papers in support: 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The claimants, alleging that they are Spaniards, chaplains of the Legation 
of Spain, occupied at the time of the revolution of October 3-5, 1910, the parcel 
of property at Travessa das Mercés, No. 72, and the adjoining church at Lisbon; 
whereas, their church and their house were invaded by the crowd and the revo- 
lutionary troops, who carried on a veritable pillage therein; whereas, after 
the revolution the Portuguese Government took possession of the house of the 
claimants and has not returned to them either their property or the value 
thereof; whereas, consequently, they claim the restitution of the said personal 
property or its value, the traveling expenses of the claimants and of two domes- 
tic servants attached to them at the time of their expulsion from Portugal, and 
1,350 pesetas representing the cost of the repairs to be made in the church 
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and in the house, which they occupied at the time of their expulsion from 
Portugal ; 

Whereas, the Portuguese Government makes the objection in the first place 
that the claimants, who allege that they are Spaniards, do not furnish proof 
of their nationality ; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not drawn up any statement; 

Whereas, the claimants have not, in fact, furnished any proof of their 
nationality ; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon claims relative to the property of nationals of Spain, 
France and Great Britain, but whereas, the claimants do not prove, in the 
manner prescribed by the Spanish Civil Code and the Portuguese Civil Code, 
that they belong to one of the aforementioned nationalities; 

For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of Fathers Leocadio Ruiz and Crescencio Marquez to be 
inadmissible. 


THE TRIBUNAL, 


In view of the claim presented by the Spanish Government in favor of M. 


Luis Uzarraga and the papers in support thereof; 

In view of the eounter-case presented by the Portuguese Government, on the 
subject of the said claim and the papers in support; 

Whereas, with regard to the facts which have given rise to the difference 
submitted to the arbitration of the Tribunal: 

The Spanish Government requests of the Tribunal in favor of M. Luis Uzar- 
raga, a Spanish citizen: 

1. The restitution of certain personal property belonging to him, as well as 
to his wife, objects which he had deposited at the house of the Spanish priests 
residing at Travessa das Mercés, No. 72, at Lisbon, where he resided while he 
was waiting to find work in his profession as an electrician; 

2. The allocation of a sum of 130 eseudos as compensation for damages due 
to enforeed cessation of work, as well as for the loss of his professional tools; 

Whereas, the Portuguese Government makes the objection in the first place 
that the claimant does not furnish proof of his alleged Spanish nationality ; 

Whereas, the Spanish Government has had knowledge of this exception 
through the Portuguese counter-case and has not drawn up any statement; 

Whereas, the claimant, who alleges that he is a Spaniard, does not, in fact, 
furnish any proof of his nationality ; 

Whereas, the Tribunal is charged, by virtue of Article 1 of the compromis, 
to render judgment upon the claims relative to the property of nationals of 
Spain, France and Great Britain, but whereas, the claimant does not prove, in 
the manner prescribed by the Spanish Civil Code, and the Portuguese Civil 
Code, that he belongs to one of the aforementioned nationalities ; 

For these reasons, the Arbitral Tribunal declares the claim of the Spanish 
Government in favor of M. Luis Uzarraga to be inadmissible. 
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Collapse and Reconstruction, European Conditions and American Principles. 
By Sir Thomas Barclay. Boston: Little, Brown & Co. 1919. pp. ix, 315. 


This book is a study of present-day world politics, with special reference to 
The author is one 


the influences which have proceeded from the United States. 
of the most prominent in the little group of lawyers having offices in different 
and his work 


countries, who are often spoken of as ‘‘international lawyers,’’ 


is full of important suggestions. 

He frankly takes the position that the principles laid down by President 
Wilson as peace preliminaries, having been accepted as such by all parties to 
the World War, must be taken as constituting for the time being, at least, the 


basis of reconstruction (p. vi). 
Peace, after a fashion, has been achieved, but he says, its duration 


is dependent rather upon a simultaneous advance of the reasonableness of mankind than 
I say simultaneous, because just as the 


upon any artifices of statesmen and diplomatists. 
slowest ship makes the pace of a fleet, so the most backward nation in the community of 
But even assuming a relatively high degree of 


nations makes the pace of civilization. 
civilization in any one state, the majority may be easily swayed by circumstances, oratory, 
prejudice, their mental balance disturbed by over-education, the rectitude of their vision 
vitiated by tradition and the different influences which determine the character of groups of 


mankind, just as they do that of individuals (p. 2). 


In America, he thinks, foreign policy is kept more in harmony with domestic 
It is more consistently democratic. It keeps the gov- 
Its golden rule, as formulated 


policy, than in Europe. 
ernment more closely in touch with the people. 
by President Wilson in stating the reasons for the intervention in the World 
War by the United States, has been to secure ‘‘the reign of law based on the 


consent of the governed’’ (p. 18). 

Why have not the successive world movements towards peace, with all their 
backing from America, achieved more? ‘‘The failure of the peace movements 
of a generation of civilized mankind, in fact, is due to concentration of effort 
on arbitration, and other methods of dealing with incidents of international 


trouble, and not with causes’’ (p. 12). 
Sir Thomas formulates, himself, certain ‘‘generalizations or principles’’ as 
Among them (p. 23), the following 


seeming to apply to present circumstances. 
may be particularly mentioned: 


1. The movable or changeable yields to the immutable; therefore, in a conflict between 
racial and geographical considerations, the latter necessarily prevail. 
2. Natural boundaries are such as offer the minimum of obstacles to their preservation 


1 The JOURNAL assumes no responsibility for statements made or views expressed in signed 
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as such; therefore, navigable rivers, being highways of commerce, do not afford the requisites 
of natural boundaries. . . 

5. A state without free access to the sea is dependent on its neighbors and lacks an 
element of independence. 

6. A state enjoys its right of participation ia pacific international intercourse, subject to 
its observance of its contractual obligations and of the principles of humanity, honor and 
social and commercial integrity regarded as essential in the conduct of individuals. 

7. Evolution of states is subject to the general processes of evolution, and implies 
adjustment of organisms to environment and a coalescing of apposite tissues. ' 

9. Racial, industrial and political impulses within any state in course of time have 
always yielded to each other. Compromise is a conscious acceptance of such natural adjust- 
ment of tendencies. 

10. Preference should therefore be given, ceteris paribus, and where it works without 
violent resistance, to the status quo. 


National character is also an important cause of international misunder- 
standings. 


In England the average intellect is dull, but honest. School life is based on the develop- 
ment of character and a robust sort of honor which easily takes the external form of 
arrogance. ‘The reputation abroad of British diplomacy is, however, and therefore, that 
though arrogant, it is straightforward, well-meaning and trustworthy. In Germany, diplo- 
macy has endeavored to follow the English example, but the basis is different. Early 
training in that country is occupied with the acquisition of exact knowledge and habits of 
intellectual accuracy, and the average German has a much more effective culture than the 
Englishman. The development of character is neglected and boys do not acquire in school 
that individual sense of honor which distinguishes English training. In many cases they 
are encouraged to play the part of traitor to each other. ... From the point of view of 
general culture, the French diplomatist is superior to both the English and German, and he 
has the intellectual and social gifts of most Frenchmen which makes him a favorite in 
every milieu into which he tumbles. As a diplomatist he is “to the manor born,” and if 
the pursuit of diplomacy were exclusively one of making friends for one’s country, which it 
largely is, the French diplomatist would be easily first. In dealing with difficulties when they 
arise, however, French diplomatists are not equal to the cool-headed and obstinate English- 
men or to the accurate, but more or less unscrupulous, diplomatists of Germany. The 
diplomacy of the United States is based on a different principle from that of England, 
France or Germany, viz., that of more or less permanency of the staff and subjection of 
the diplomatic chiefs to the party system (pp. 32-35). 


The author thinks that Washington’s Farewell Address is the necessary start- 
ing point of any study of American foreign policy. 

Washington’s successors have drawn as much inspiration from it as from the Constitution 
itself. When the Cuban war brought the annexation of the Philippines, authors and politicians 


on both sides appealed to it, but never at any time was the morally binding nature of the 
Farewell Address called into question (p. 64). 


Objections are stated at considerable length to the view of the ‘‘most favored 
nation’’ clause in treaties, taken by the Supreme Court of the United States in 
Whitney v. Robertson, 124 U. S. 190, namely, that the clause does not forbid 
giving special commercial privileges for a valuable consideration (pp. 100-107). 

Sir Thomas thinks that Danzig is too distinctively German to be permanently 
detached from Germany, but that if such detachment is to be essayed, it might 
be possible now to establish a free dock or harbor in its territorial waters 
(p. 112). 
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The secret Treaty of Bucharest, made August 4/17, 1916, which pleazed 
Roumania to declare war against Austria-Hungary, and placed her own terri- 
torial integrity under the guarantee of the Allies, is given at length (p. 118). 
The author regards a homogeneous language as the only feasible type of 
nationality (p. 142). 


Who is capable of speaking at the present day with any certainty of race apart from 
language? 

Historically speaking, nationality is a political fact based on th 
of modern state development in which geographical and economic considerations, commercial 
outlets, the course of navigable rivers, mountain ranges, mineral resources and all the 
material requirements of existing communities working out their own salvation amid the 
contending rivalries of their neighbors are creating common interests, a common policy, and a 


> existing circumstances 


common language out of sheer necessity (p. 153). 


The suggestion is made that 


lt is in the joint interest of national finance and international peace that henceforward 


all production of articles of no use except for purposes of war shall be state monopolies, a 
fair indemnity to be paid to present owners, in which any exceptional rate of profit made 
during the present war or in preparation for it shall be debited in reduction of the gross 
amount payable (p. 185). 


Sir Thomas looks hopefully to future advances in international law. 


Law is the one stable element in the life of communities. Even 
disrespect for it, because the alternative for bad law is not necessarily good law, and the 
stability of law is the common basis of all social and commercial intercourse. To labor 
anything so obvious is supererogation, and I need only add that what is true of the domestic 
intercourse of nations can only be true of intercourse between nations. To say that inter 
national law is dead is, therefore, about as true as to say that an inundation or an earih 
quake puts an end to engineering and architecture. Far from it, the need of a law binding 
on nations, and which nations will respect and may even be forced to respect, is inherent to 
the idea of that Society of Nations to which the peoples of the world are looking forward 
as a safeguard against lawless ambitions, whether of potentates, statesmen, bureaucracies, 
oligarchies or democracies. . . . The reaction in the case of the recent war is toward sanc 
tions for the enforcement of the law of nations, and hence to the conception of a Society of 
Nations capable of enforcing respect for it (pp. 188, 189). 


than 


bad law is better 


The author urges suitable provision for a broad and general education in 
international law. For this purpose he proposes the creation of professional 
chairs in ‘‘the Universities of London, Paris, Berlin, Vienna, Rome, Petrograd, 


New York, and Tokio’’ (p. 198). 
He warmly favors the extension of the principle of neutralization. 


The principle of neutralization is still one of the most promising of modern political 
developments for restriction of geographical areas exposed to the calamities of war. If 
one aggressive state broke its promise, other states respected theirs, at any rate as regards 
Belgium and, on the whole, the de facto situation is favorable to reliance on good faith 
being observed where the terms of a treaty leave no room for equivocation. With the 
interdiction of secret treaties and the control of foreign policy by the respective parliaments 
of the high contracting parties to the coming settlement, international affairs may be 
brought into line with the ordinary straightforward rules of conduct by which honest private 
citizens consider themselves bound, and neutralization by treaty or proclamation may become 
one of the different processes of law by which war may eventually become as obsolete as 


duelling” (p. 209). 
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Sir Thomas is not an unqualified admirer of democratic government. 


The break-up of the three greatest instances of empire may result in eventual federation 
of all three as a League of Nations for defence against the reaction which may be in course 
of evolution in countries which have hitherto been the home of political freedom, for seldom 
if ever in history has victory been of advantage to popular liberties. ‘This union for self 
preservation against external neo-aggressive tendencies may present material features of 
great importance for the future of democracy throughout the world (p. 252). 


This horoscope presents a possibility worth careful thought. Germany, Rus- 
sia and Austria-Hungary, confederated for the preservation of a democratic 
world, would certainly bring a strong force into world-politics. 

Attention is drawn to the differences between the French and English editions 
of the Covenant of the League of Nations, for League the French having substi- 


tuted Société, a more inclusive term. 
Simeon E. Baupwin. 


The Making of the Reparation and Economic Sections of the Treaty. By 
Bernard M. Baruch. New York and London: Harper & Bros., 1920, pp. 353. 


This book is of particular interest as furnishing information not hitherto 
made public regarding the negotiations of the reparation and economic sections 
of the Peace Treaty. Mr. Baruch in a note preface to the volume states that 
he alone is ‘‘responsible for the statements made in this volume,’’ but in view 
of the position he occupied at the Peace Conference as Economic Adviser to 


the American Commission to Negotiate Peace, and member of the Economic 
Drafting Committee, of the Reparation Commission, of the Economie Commis- 
sion and of the Supreme Economic Council, and the fact that, as he himself 
states, he has confined himself in this book to a discussion of only those matters 
with which he was ‘‘directly concerned in the making of the treaty,’’ his book 
is of historic value. 

The negotiations concerning the reparation clauses and the economic clauses 
are dealt with separately, and the provisions of the treaty itself dealing with 
these matters are included in the volume, which also contains an addenda com- 
prising the addresses made on behalf of the American, French and British 
delegates on the principles of reparation. The addresses of these delegates are 
particularly enlightening as to the divergent views held by several of the govern- 
ments regarding the principles of law and equity to be applied in assessing the 
reparation demanded from Germany. 

It appears that the American delegates contended that reparation should be 
based strictly upon the so-called contractual obligations imposed upon Germany 
through President Wilson’s pre-armistice negotiations, as approved by the Al- 
lied Powers, in addition to the obligations arising by operation of law for 
admittedly illegal acts. 

The obligations imposed by the pre-armistice negotiations were that invaded 
territories must be restored as well as evacuated and made free, and that Ger- 
many must make compensation for all damage done to the civilian population 
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of the Allies and to their property by the aggression of Germany by land, by 
sea, and from the air. 

The British contended that inasmuch as Germany’s invasion of Belgium was 
an illegal act because in violation of the Belgian Treaty of Neutrality, the neces- 
sary result of which was to involve the other Powers in the war, Germany was 
under obligation to make compensation for all the consequences of that illegal 
act, including the entire war costs incurred, not only by Belgium, but by all the 
Allied and Associated Powers as well. 

In support of the British contention that Germany should bear the entire 
war costs, the French delegation advanced the additional argument that the 
armistice agreement of November 11th superseded the pre-armistice agreement, 
and they were at liberty to enlarge the terms of that agreement for the reason 
that ‘‘Germany surrendered on November 11th because she was conquered, and 
not because she found acceptable and equitable the conditions of President 
Wilson and of the Associated Powers.’’ 

The question was referred for settlement to the Supreme Council, and it 
was finally decided that the only direct war expenditures of the governments 
which should be included (except in the case of Belgium, which is to receive 
compensation for its entire war losses), were their expenses for pensions and 
separation allowances. The principle governing the decision of the Supreme 
Council in drawing this seemingly illogical distinction between the entire costs 
of the war and the cost only of pensions and separation allowances is not dis- 
elosed. The practical result of the decision, Mr. Baruch estimates, was to 
increase the amount of indemnity to be apportioned to Great Britain approxi- 
mately from 19% to 40% of the total amount Germany can be made to pay, 
and it is pointed out that unless the amount which can be collected from Ger- 
many exceeds the wildest dreams of what she will be able to pay, the nations 
whose territories were occupied and devastated will receive considerably less 
than if the restitution Germany is called upon to make excluded all direct war 
expenses of the governments, which the United States delegates contended would 
have been more in accordance with hitherto accepted international law principles. 

There seems to have been no disagreement, however, among the respective 
delegations as to the necessity for enforcing respect for international law by 
exacting from Germany penalties sufficiently heavy to deter any nation in future 
from violating the international obligations imposed upon it by treaty or by the 
accepted law of nations. The provisions of the treaty imposing these penalties 
deal with political questions, commercial and industrial subjects from the stand- 
point of international relations, and private rights in various aspects, and they 
involve technical and difficult questions of domestic law, of international law, 
and of international practices. Mr. Baruch’s comments on these provisions and 
his explanation of conflicting views and interests which had to be harmonized 
in order to reach an agreement, are valuable contributions to a proper under- 
standing of the meaning and purpose of the treaty. 

In addition to expounding the treaty provisions, Mr. Baruch also calls atten- 
tion to several subsidiary agreements or understandings reached by the Allies 
among themselves outside of the treaty, which were intended to establish their 
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respective interests and participation in the spoils of war. For instance, Mr. 
Baruch states that the Allied and Associated Powers adopted the general prin- 
ciple that they would share in Germany’s reparation payments in proportion to 
their allowed claims, except that they agreed to give to Belgium a priority in 
certain payments to permit its immediate restoration. He also states that they 
adopted the further principle of joint and several liability as between Germany 
and Austria-Hungary. The purpose in adopting these principles was that ‘‘all 
of the assets of the enemy states should be pooled into one fund, and that all 
of the Allied and Associated States should share in this fund in proportion to 
their approved claims.’’ 

Another subsidiary agreement entered into by the Allied and Associated 
Powers related to the disposition of the German ships. As to these ships the 
French proposal was ‘‘to allocate to the Allied and Associated Powers in pro- 
portion to their respective war losses, and to place in a pool for that purpose, 
all ships which on August 1, 1914, flew the German flag. This would have 
resulted in the pooling of all ships condemned by prize court (chiefly British) 
and ships seized in the Western Hemisphere (chiefly by the United States and 
Brazil).’’ 

The British proposed ‘‘the pooling of all ships which on the date of the 
coming into force of the treaty were entitled to fly the German flag. This, in 
the British opinion, would have pooled ships seized by the United States, Brazil, 
Cuba, ete., without prize court decisions, and would have left undisturbed the 
title to ships which had been passed through the [British] prize court.’’ 

The American delegates proposed that ‘‘title to all German ships seized dur- 
ing the war should be confirmed in the captor nation, and that only the remain- 
ing German ships be placed in the pool.”’ 

Mr. Baruch states that ‘‘President Wilson declined to accede to any propo- 
sition that would involve the surrender by the United States of ships which had 
been taken over by act of Congress,’’ and the ‘‘ problem was finally solved by 
agreeing to place all the belligerents on an equality. The right was recognized 
to retain seized German tonnage upon the condition that payment be made for 
reparation account up to the fair value of the ships retained in excess of those 
apportioned to replace war losses.’’ 

So far as concerns the United States, all of these agreements, like the treaty 
itself, must be understood as requiring the advice and consent of the Senate 
before ratification. 

The reparation and economic clauses of the treaty deal with matters which 
vitally affect the whole world, as they furnish the terms upon which Germany 
makes restitution and resumes commercial relations with the other nations which 
have ratified the treaty. Therefore, until such time as the official records of the 
Peace Conference are made public, Mr. Baruch’s book will be of special value 
to all interested in learning the inside history of the economic and reparation 
provisions of the treaty and the conflicting interests of the various countries 
which were harmonized in the drawing of those provisions. 

Mr. Baruch treats the subject in an absolutely dispassionate manner, making 
full allowance for human frailties, and offers as an excuse for much of the 
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eriticism which has been aimed at the treaty that it ‘‘was made in the still 
smoldering furnace of human passion,’’ and he explains that 

It is a fundamental mistake to assume that the treaty ends where it really begins. The 
signing of the document on June 28, 1919 at Versailles, did not complete its history: 
The measure of its worth lies in the processes of its execution and the 


really began it. 
In the Reparation 


spirit in which it is carried out by all the parties to the contract... . 
Commission there was created a flexible instrument qualified to help effectuate a just and 
proper peace, if that desire and purpose be really present. When the world more fully and 
humanely understands and measures the problems in question they can be soberly and 


wisely resolved. 
CHANDLER P. ANDERSON. 


The Italian Emigration of Our Times. By Dr. Robert F. Foerster. Cambridge: 
Harvard University Press. 1919. pp. xv, 556. Price $2.50. 


Among the great fields of migration today Italy, no doubt, easily ranks first. 
From 1869, when a hundred thousand emigrants were recorded, the number has 
gradually increased until, in the years just before the World War, 179 out of 
every thousand inhabitants were leaving Italy annually. 

Why this great departure? The answer is simple. The effects upon agri- 
culture of deforestation,—which has gone hand in hand with the abolition of 
feudalism and the secularization of ecclesiastical lands; lack of education of the 
great mass of people,—in the provinces in the south, from which most of the 
emigrants come, as many as three out of four above the age of six years being 
unable to read or write; the scourge of malaria, and the results of absenteeism 
and the agrarian contracts (the evils of which are now reported to have been 
materially decreased by legislation enacted since this book was published), are 
the reasons given by Dr. Foerster for a production that is greatly insufficient 
to sustain the large and rapidly increasing population. 

The author has followed the Italian emigrants into the various states to which 
they have gone in Europe, Africa and America, with the purpose of determining 
whether the economic benefits that have come to these states and to the emigrants 
themselves compensate for the loss that Italy has suffered as a state by the 
world-wide dispersion of such a large part of her race. His answer is in the 
negative, and he concludes that only by remedying conditions so that Italians 
may remain at home will Italy be able to continue her notable contribution to 
civilization. 

Dr. Foerster has divided Italian emigration into three periods: the first, 
until the year 1895, in which period emigration was deplored; the second, from 
1895-1908, when emigration was deemed necessary on account of the economic 
problems which faced the country; and the third, from the year 1908 to the 
present time, in which period it was considered that on account of the benefits 
to the state, emigration should be cherished and enlarged under proper direction. 

When this last idea developed, the Italian Government began providing 
assistance for the emigrants in foreign lands by establishing legal bureaus for 
their protection, and in case of death under circumstances establishing liability 
to see that indemnity was paid and forwarded to their heirs in Italy. These 
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bureaus have been under the direction of the consuls, who, for the most part, 
have been capable and efficient and anxious to serve their countrymen. 

The author, however, feels that Italian emigration, even though it has brought 
certain economic advantages, has been a distinct evil. His suggestion is that 
rather than seek to help the emigrant after he reaches the foreign land, the work 
should start at home. Certainly the state should provide an adequate system of 
schools throughout the land. Reclamation of the land under the direction of 
forestry experts and engineers would go far toward providing a livelihood for a 
greater per cent. of the population. 

Many may disagree with the author’s statement that Italy’s work in helping 
the emigrants abroad, rather than at home, has been prompted by imperialistic 
motives. The part that she played in the World War would hardly seem to 
justify such a conclusion. All, however, will agree with the suggestion—and 
it is with this part of the work that the student of international relations is 
eonecerned—that at this time, when we are seeking to establish national rights 
and obligations and to lessen the causes for international misunderstanding, we 
eannot afford to overlook the great problems of emigration. The time is ripe 
for instituting international conferences to advise concerning matters of emigra- 
tion. The topies suggested for consideration are: (1) the adoption of standards 
of fitness for emigrants; (2) the distribution of fit emigrants; (3) the question 
of citizenship and means of avoiding the disturbing problems of dual citizenship ; 
and (4) the protection of emigrants. Such a plan merits earnest consideration. 

May it not also be suggested that in the meantime the United States should 
take steps which would at least remedy certain unfortunate situations in respect 
to emigration and would help to remove those causes of ill feeling that have on 
occasions existed between the two countries in cases of alleged treaty violations. 

There have been several misunderstandings between the two nations on aec- 
count of the failure of local or State authorities in many parts of the United 
States to apprehend and punish the perpetrators of acts of mob violence. If 
legislation were enacted giving Federal courts jurisdiction in such cases, our 
government would then be in a position to fulfill the guaranty of the Italian 
treaty in respect to the protection of Italian subjects and their property. Fur- 
ther treaty provisions giving consular officers full rights of representation of 
absent or deceased countrymen would also aid materially in seeuring a better 
international understanding and codperation. 

The author points out that on account of local laws we have sometimes dis- 
eriminated against non-resident alien heirs, and cites the Maiorano case,’ where 
a widow, on account of her non-residence, was not permitted to recover an in- 
demnity for the death of her husband who was killed while employed on an 
American railroad. He fails to note, however, that the United States by ratifying 
the treaty of February 25, 1913, endeavored to correct this situation. 

On account of the position of America and the regard in which she is held, 
it would seem eminently proper at this time of international readjustment to 
consider our own duty in providing for new treaties, and to be eager to codperate 
in the work of an international convention, such as has been suggested. 


1 Maiorano v. B. & O. R. R. Co., 213 U. S. 268. 
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One can searcely hope to have all his readers agree with his conclusions. The 
work of Dr. Foerster shows a scholarly study, a careful and painstaking analysis 
of causes and effects, and provides ample food for thought upon the important 
problems presented ; and when one provokes thought upon a subject that is vital, 
he really has accomplished that which is, after all, most important. 

Caries H. Watson. 


Mein Kriegs-Tagebuch. Vol. I1[: Das Dritte Kriegsjahr; Vol. IV: Das Vierte 
Kriegsjahr und der Friede von Versailles. By Dr. Alfred H. Fried. Zurich: 
Max Rascher Verlag. 1919-1920. pp. 320, 461. 


These concluding volumes of the war-diary of the Nobel Prize winner for 
1911, give the impression of the accomplishment of a remarkable tour de force. 
Laboring under the conflicting emotions of loyalty to his own people and of 
abhorrence of the moral guilt of the German and Austrian Governments, Dr. 
Fried nevertheless detaches himself personally from the conflict and applies an 
objective and sane moral test to events and policies as the war progresses. He 
belongs to that small group of able men of the type of Foerster, Lammasch, 
Lichnowsky, Muehlon and Nicolai, who had the moral courage to brave the 
obloquy of their own countrymen by their opposition to an unrighteous war. 
The penalty which such men must pay has been visualized for us in Galsworthy’s 
absorbing play, ‘‘ The Mob.’’ 

At each turn, the author endeavors to unmask the insincerity of the pan- 
Germans and militarists. Thus the intervention of Roumania on the side of the 
Entente was characterized in Berlin as a mere act of treachery. The author 
holds it up as a mirror wherein the defenders of the principle of military necessity 
may see reflected the implications of their own doctrines (III, p. 27). He de- 
fends President Wilson’s message of January 22, 1917, ‘‘ Peace without victory,’’ 
as the crowning of the pacifist’s ideal. He complains bitterly of the distortion 
to which this and other international documents are subjected at the hands of 
incompetent translators (III, p. 143). But this criticism might have applied 
with equal force to almost all countries during the war, and, indeed, for that 
matter to peace times as well. 

Just as in the earlier volumes he correctly foresaw the intervention of the 
United States, so he now sounds a warning against the underestimation of 
American military strength. Make peace before it is too late,—to retreat in the 
face of overwhelming power is not shameful, provided the country may be saved. 
American intervention signifies the solidarity of the world under the banner 
of freedom and democracy. If the artificial bonds linking the peoples of Germany 
and Austria-Hungary to a wornout system could be removed, there could be 
peace on the morrow, and a new world would emerge (III, p. 199). Such were 
his thoughts in January, 1917. In April, he considers American intervention 
from another angle. A stiffening in the terms of the Allies and a threatened 
dismemberment of Austria-Hungary leads him to say: ‘‘I have such absolute 
faith in the disinterested pacifism of Wilson that I welcome his association with 
the Entente as the surest guarantee against the annihilation plans of Entente 
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statesmen’’ (III, p. 212). This confidence he retains until the end of the war, 
only to lose it tragically during the Peace Conference. 

The author never deviates from his rigid pacifist standards even under the 
createst temptation. The award of the Nobel Prize in 1917 to the International 
Committee of the Red Cross he considers to have been a mistake, even though 
the great humanitarian purposes of the Red Cross are thus promoted. But, he 
maintains, the Nobel foundation should be regarded not as a sum of money, but 
as the crowning of an idea, the abolition of war; the amount of suffering which 
the Red Cross was able to relieve was small in comparison with the infinitude of 
misery caused by the war, which for the future can be overcome only by the 
abolition of war, not merely by ameliorating its effects (IV, p. 94). 

The diary continues to the close of the Peace Conference, which to the author 
was a disappointment almost as grave as the war itself. ‘‘Wilson approaches 
like a saint bringing salvation after this most terrible trial. Will he be heard 
or will he also end upon the cross?’’ (IV, p. 363). Curiously enough, he soon 
becomes an active opponent of Wilsonian policies and attacks the Covenant 
immediately after its presentation, upon the following grounds: because it relies 
preponderantly upon the dilatory method in the settlement of international 
disputes; because governments change, and a war-loving statesman may some day 
reduce the League to a mere formality by securing allies within the League; 
because it assumes a blind faith in the functioning of the machinery at critical 
moments. The author insists, instead, upon a change in the old methods by sub- 
stituting a community of interest leading to more neighborly and upright inter- 
national relations. ‘‘Lifeboats and lifebelts alone do not suffice against ship- 
wreck if the ship itself is not built weatherstrong and seaworthy’’ (IV, p. 376). 
The author has by this time forgotten his earlier enthusiasm for both the dilatory 
method and the League (see II, pp. 7, 171, 263; IV, pp. 103, 232). Perhaps we 
should not judge him too severely as he returns to Vienna after four years, only 
to find his country dismembered and in ruins, many of his friends dead, his best 
hopes shattered. Under such circumstances, he is not in a psychological state 
to give us more than destructive criticism. He sees only the wide discrepancy 
between the technical efficiency of the present era and its weakened spiritual 
values. ‘‘Only a new humanity can bring redemption’’ (IV, p. 403). 

In view of the recent publication in English of so many memoirs from enemy 
militarist sources, the reviewer ventures to hope that the present work will 
ultimately also appear in English form to make available to English readers the 
observations of this eminent Austrian pacifist. Most of the entries in this diary 
were published from day to day as the war progressed, free from editing ex post 
facto and therefore of permanent interest and value. 

Artuour K. KUHN. 


Transactions of the Grotius Society. Volume V, 1919. Problems of Peace and 
War. London: Sweet & Maxwell, Ltd. 1920. pp. xxvi, 154. 6s. 


This number of the Grotius Society papers contains less material on technical 
problems of international law than its predecessors, but furnishes more matter 
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than they gave us on international organization. Although not a symposium 
representing the entire association, for the views of but a few of the members 
are reported, and some of the writers are not members of it, we may distinguish 
this number from the others by ealling it a League of Nations number. Seven 
of the writers deal more or less directly with this subject. F. N. Keen writes on 
the ‘‘Revision of the League of Nations Covenant’’; Major David Davies, M.P., 
on ‘‘Disarmament,’’ referring to the article on armaments in the Covenant; and 
C. A. MeCurdy, M.P., on ‘‘The League of Nations—The Work of Lawyers.’’ 
Right Hon. Syed Ameer Ali, who was present at one of the meetings, made an 
impromptu address on ‘‘Islam in the League of Nations,’’ and Miss Sophy 
Sanger, the first lady to address the Society, read a paper on ‘‘The International 
Labor Organization of the League of Nations.’’ E. A. Whittuck, whom we know 
in connection with his compilation of international documents, writes on ‘‘A 
Court of International Justice,’’ and compares the judicial institutions projected 
at The Hague conferences with the provision made for a court in the Covenant. 
Dr. W. Evans Darby approaches the question from a distance by giving an ex- 
position of ‘‘Cardinal Alberoni’s Proposed European Alliance for the Subjuga- 
tion and Settlement of the Turkish Empire, 1735.’’ If Mr. Whittuck is admirably 
succinct in his statement of the arrangements for an international court, Dr. 
Darby sustains his reputation as discoverer of past plans for world organization. 

It may be asked whether or not the members of the Grotius Society and their 
guests who went on record believe in the present League of Nations. Yes and 
no; but on the whole, yes, apparently with disinterestedness and without partisan 
bias such as might discount the views of an American, but with criticisms, reser- 
vations and recommendations that go so far as to propose a commission for the 
revision of the Covenant. Mr. Keen, who proposes the commission, is a friendly 
critic of the Covenant, but calls attention to a number of defects in it and to 
kinds of defects that might escape notice. The paper of Major Davies, if less 
analytical than that of Mr. Keen, is more speculative. He is strong for inter- 
national police. He suggests that there should be organized under the League 
a headquarters force with divisions to preserve order distributed in different 
parts of the world. He advises as a remedy for the old system of national arma- 
ments, ever increasing and changing with new discoveries of science, that war’s 
newest weapons—poison gas, war planes, heavy artillery and tanks—be ceded 
to the League, which alone should control new military inventions, together with 
submarines and the latest type of battleships, and that the armaments of the 
different states should be restricted to their protection from internal disturbances. 

Mr. McCurdy, although a lawyer, introduces into his paper for the sake of 
provoking discussion, some broad moral and religious considerations rather than 
legal technicalities. He is impressed by the need of educating public opinion 
against war. He condemns the traditional international law of Grotius, which, 
in his judgment, is more respected in its breach than its observance. This 
system regards war as a normal occurrence, and has rules for the conduct of war 
and for the rights and duties of neutrals; but under the system which it is 
proposed to introduce by the Covenant, ‘‘the nations will no more dream of 
subscribing to a code for the conduct of war than national states at present 
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dream of drawing up codes for the perpetration of murder or theft, and the 
so-called rights of neutrals will disappear.’’ He holds that the observance of 
order depends not upon enactments, or policemen, or even upon agreements, but 
upon a high standard of morality operating in the consciences of the people as a 
restraint upon evil-doing. He declares that the principles of ethies that apply 
to individuals must also apply to nations, and that above all else, if war is to be 
stopped, an unrepentant world must be convicted of a sense of sin. 

The Right Hon. Syed Ameer Ali argues for a place in the League for Islam, 
especially for Turkey and Persia (which latter state was not then included), 
such as is accorded to two Buddhistie states and to Hedjaz, which, however, 
represents only a section of Arabia that has revolted against the leadership of 
Islam. Miss Sanger gives a hopeful account of the work to be undertaken by the 
international labor organization under the League of Nations. 

The Grotius Society, however, keeping in view war as well as peace, in 
harmony with its name, still hears papers on rules for the conduct of war. Rear 
Admiral S. S. Hall writes on ‘‘Submarine Warfare,’’ and Admiral Sir Reginald 
Custance on ‘‘The Freedom of the Seas’’; George G. Phillimore and Dr. Hugh 
H. L. Bellot on the ‘‘Treatment of Prisoners of War.’’ These are types of 
papers that have characterized the Grotius collection, which is the outgrowth of 
the World War, and differentiated it from the usual type of American discus- 
sions of international law, which have been more largely devoted to constructive 
schemes of world organization than to the reform of laws relating to hostilities. 
The laws of war and neutrality, however, still have a place in the writings of 
publicists, and may be of value for the future unless war is actually abandoned, 
which has been far from the case since the armistice was declared and the League 
projected. 

It is impossible to summarize all these papers, but reference may be made 
to the views of Rear Admiral Hall on submarine warfare. He proposes to save 
enemy and neutral shipping from destruction by united international action 
against the use of the torpedo, which was the chief cause of the destruction of 
shipping during the World War. He would put an end to the sinking of mer- 
chant ships by submarine torpedo vessels firing without warning, and together 
with this practice, the use of false colors, disguises, decoys, depth bombs, and 
even the dropping of bombs from aeroplanes; but is in favor of allowing prizes 
which may be captured but never destroyed, to be taken into neutral ports if 
only to restore the balance to small Powers. He advocates cruiser warfare with 
submarine vessels armed with guns, giving due warning, like surface craft when 
using the torpedo at night, and the capture of prizes as in ordinary surface 
warfare. He believes cruiser submarine warfare to be entirely practical, and 
says that, had Germany followed it, as shown by some successful experiments 
with submarine cruisers, she could have complied with international law and 
would have won the war, probably without offending America. But the arming 
of merchantmen, which some writers discourage, should in his opinion not be 
forbidden unless convoy, which made the ordinary submarine legitimate by 
offering it resistance, is also forbidden. The proposed surrender of a merchant 
ship on summons by an enemy craft is objectionable, as it would tend to destroy 
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the morale of the crews of merchantmen and strangle the sea-trade of Great 
Britain. 

Pertinent to the name and purposes of the Grotius Society, as well as inform- 
ing to students of international law, though outside the range of war probdems, 
is a critical study by W. S. M. Knight of ‘‘Grotius in England.’’ This should 
be read in connection with a discriminating address that Sir John Macdonnell 
delivered on ‘‘The Influence of Grotius,’’ on taking the chair as the successor of 
Professor Goudy, who has retired from the presidency of the Grotius Society. 
It might well also be read in connection with Andrew D. White’s laudatory 
essay on Grotius in his Seven Great Statesmen in the Warfare of Humanity with 
Unreason which is offset by the portrayal of the character of this great pub- 
licist by Mr. Grant. Mr. Grant tells us that Grotius flattered kings for the 
sake of getting into their society, that he wrote De Jure Belli ac Pacis in order 
to make his way into diplomatic service, and that while acting as an attorney 
for Holland he tried to persuade Great Britain to adopt views the opposite to 
those laid down by him in Mare Liberum. Future writers on Grotius should 
see this study before accepting conventional accounts of him and certain dates 


given for events in his life. 


JAMES L. TRYON. 


On Jurisprudence and the Conflict of Laws. By Frederic Harrison, with anno- 
tations by A. H. F. Lefroy. Oxford: Clarendon Press. 1919. pp. 179. 


This volume should be welcomed by every law student and by all who seek 
a presentation in brief and lucid form of the fundamental conceptions of juris- 
prudence. While the distinguished author of the five lectures which make up 
the text is better known at the present day as a critic and historian (cf. his Early 
Victorian Literature, The Choice of Books, Byzantine History in the Early 
Middle Ages), he here appears as a jurist of high rank whose thought and stvle 
are both logical and clear. 

Mr. Harrison was appointed in 1877 by the Council of Legal Education 
professor of jurisprudence, international law (public and private), and consti- 
tutional law, and lectured at the Inns of Court for twelve years, Mr. Bryce 
being his colleague with courses on the civil law of Rome. The lectures of Mr. 
Harrison appeared in the Fortnightly Review in 1878 and 1879, and are now 
printed as revised by the author and with annotations by Professor A. H. F. 
Lefroy of the University of Toronto. Despite the fact that in 1918 Mr. Harrison 
had reached his eighty-eighth year and had long ceased to labor in the field of 
jurisprudence, many friends were anxious to have these studies placed in an 
accessible form; and the result has assuredly justified their wishes. 

Two of the five lectures are concerned with Austin’s conception of sover- 
eignty and his analysis of law; the third lecture discusses ‘‘The Historical 
Method,’’ while the remaining two test with exactness and breadth of view the 
difficult ‘‘ Conflict of Laws.’’ John Austin lectured at University College (now 
London University) from 1828 to 1832, when he resigned and published his 
Province of Jurisprudence Determined; he died in 1859. 
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Mr. Harrison thus sums up, at page 24, Austin’s teaching on the analysis 


of sovereignty and law: 

1. The source of all positive law is that definite sovereign authority which exisis in 
every independent political community, and therein expresses de facto the supreme power, 
being itself unlimited, as a matter of fact, by any limits of positive law. 

2. Law is a command relating to the general conduct of the subjects, to which command 


such sovereign authority has given legal obligation by annexing a sanction, or penalty, in 


case of neglect. 


Further on at page 28 he adds: 


Shortly stated, the theory of Austin as to sovereignty amounts to this: The force of all 
law is derived from that ultimate sovereign authority which in every independent political 
community actually exercises an unlimited power of command and is habitually obeyed by 
the bulk of the community. Now this proposition seems to me perfectly true, and in fact 
to be almost a truism, if we understand it in the sense in which it is said; i.e., as true for 
the lawyer from the point of view of formal and scientific law. And for that very reason, 
it is of such signal use in clearing the brain for the student who comes to law from the 
study of morals or other branches of social science. But from the point of view of a 
complete social philosophy, from the point of view of scientific history and scientific politics, 
the proposition requires so much qualification and correction, that it ceases to be a complete 
account of the matter at all. 


Touching Austin’s analysis of law, Mr. Harrison tells us {page 37) : 


We have spoken of Austin’s definition of sovereignty. We will pass to the second of his 
leading propositions, the definition and analysis of law. In this he is the editor and 
expositor of Bentham, who himself follows Hobbes. Gathering up their statements, the 
combined results amount to this: Law is a general command, which the determinate Sovereign, 
or supreme political authority of a State, has imposed as an obligation on all, or a part 
of its subjects, and which command it enforces by a sanction. Austin insists that law 
involves always these three elements, which in law are correlative and mutually imply each 
other: (1) command, (2) obligation, (3) sanction; and the whole depends on the sovereign 
authority of an independent political community, such sovereign being possessed of unlim- 
ited power. 

This analysis of law is open to observations similar to those already made as to the 
proposition about sovereignty. That is to say, it must be understood from the point of 
view of the lawyer, and as being only one of the aspects of the question. 


These conceptions, it appears, are essentially those of Bodin (1581). To 
Mr. Harrison’s comprehensive criticism of Austin’s work, Professor Lefroy has 
added (pages 149-173) a series of illuminative notes, together with well chosen 
extracts from Holland, Bluntschli, Pollock, Bryce, Prof. W. Jethro Brown, Mr. 
Holdsworth (History of English Law), Mr. Justice Markby, Mr. J. Neville 
Figgis, Prof. Salmond, and others. 

To the reviewer it is a pleasure to note Mr. Harrison’s appreciative para- 
graph (at page 21) touching Blackstone: 
it being conceded that Blackstone wrote and thought in the age of vague commonplace about 
the ultimate sanction of law and of mysterious veneration of the British constitution, it is 
to be regretted that Austin should fill the mind of the beginner with contempt for a work 
like the Commentaries on the Laws of England, which is not only in itself a masterly work 
of art, but is still the only available attempt to cast into a literary form a comprehensive 
panorama of English law as a whole. Austin was absorbed in keeping his grasp with rigid 
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tenacity on certain coherent conceptions. Blackstone was occupied in arranging the complex 
labyrinth of English law into such an artistic composition as should at once impress the 
imagination of his lay readers. And this he has undoubtedly succeeded in accomplishing— 


and he alone has succeeded. 


Lecture III, ‘‘The Historical Method,’’ seems to the reviewer in all respects 
admirable. It was written in 1879, or ten years after the appearance of Dr. 
Stubbs’ Constitutional History and precisely when Freeman’s historical labors 
were producing their notable harvest. ‘‘The historical method in law,’’ says 
Mr. Harrison (pp. 71, 80, 86), 


is the special resource and almost the discovery of our immediate time, and it is important 
for the lawyer to recognize its proper use and its available limits. The historical method, 
it is true, can give us nothing of the existing state of the law as we want it for daily 
practice. ... What is the practical conclusion to which I would point? It is that the 
historical method is one of the resources of jurisprudence, not the substantive part of it, 
and in no sense an independent part of it. It would be possible to have a very great and 
varied knowledge of the history of any legal system, and yet never to grasp it at all as a 
coherent and symmetrical scheme. For the lawyer the great interest always must be what 
is the law as it is. How it has become what it is, is a very useful inquiry. But this will 
become positively confusing if the subordinate inquiry is ever allowed to stand on equal 
terms with the main inquiry—the law as it is, as it is at any given time. 


And he well continues (page 87) : 


all this points to making the historical inquiry merely an instrument of jurisprudence, and 
never to take it for jurisprudence itself. Scientific jurisprudence should tend always to look 
at a system of law complete as a working whole at any given time. The sympathies will 


be always toward the rational and scientific modes of classification; to the final type of any 
system, not to its rudimentary forms. The historical inquiry unrestrained constantly tends 
on the other hand toward the anomalous, the accidental, the initial type of the institution. 
The only way to guard against this is to use the historical method in jurisprudence strictly 
and simply as an instrument... . [p. 89] The historical method is thus a potent and 
fruitful instrument of jurisprudence, but it is very far from being the last word of juris- 
prudence. That must always be looked for in the analysis and consolidation of the actual 
doctrines of law under systematic titles. ... [p. 90]. The root of the matter, I suppose, is 
the scientific analysis and distribution of legal doctrines and statutes, and their consolidation 
into a symmetrical and practical whole. This is doubtless a great, and possibly a far distant 
work; but it is one that is impossible without a real and sound jurisprudence. And the 
methods of such a jurisprudence will probably be found to be three, of which no one should 
exclude or can supersede the others—the analytic, the historical and the comparative. 


Lectures IV and V contain a careful examination of the development »f the 
science which we term the ‘‘ Conflict of Laws’’ or ‘‘ Private International Law.’’ 
At the outset of any study of this highly complex and important system, it is 
necessary clearly to differentiate it from international law or the law of nations. 
In the celebrated case of Hilton v. Guyot, decided by the Supreme Court of the 
United States at October term, 1894 (159 U. S. 113, 163), Mr. Justice Gray said: 


international law, in its widest and most comprehensive sense—including not only questions 
of right between nations, governed by what has been appropriately called the law of nations, 
but also questions arising under what is usually called private international law, or the 
conflict of laws, and concerning the rights of persons within the territory and dominion of 
one nation by reason of acts, private or public, done within the dominions of another natior— 
is part of our law. and must be ascertained and administered by the courts of justice, as 
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often as such questions are presented in litigation between man and man, duly submitted to 
their determination. 

The most certain guide, no doubt, for the decision of such questions is a treaty or a 
statute of this country. But when, as is the case here, there is no written law upon the 
subject, the duty still rests upon the judicial tribunals of ascertaining and declaring what 
the law is, whenever it becomes necessary to do so in order to determine the rights of 
parties to suits regularly brought before them. In doing this, the courts must obtain such 
aid as they can from judicial decisions, from the works of jurists and commentators, and 
from the acts and usages of civilized nations. (Fremont v. United States, 17 How. 542, 557; 
The Scotia, 14 Wall. 170, 188; Respublica v. De Longchamps, 2 Dall. 111, 116. Moultrie r. 
Hunt, 23 N. Y. 394, 396.) 

No law has any effect, of its own force, beyond the limits of the sovereignty from 
which its authority is derived. The extent to which the law of one nation, as put in force 
within its territory, whether by executive order, by legislative act, or by practical decree, 
shall be allowed to operate within the dominion of another nation, depends upon what our 
greatest jurists have been content to call “The Comity of Nations.” Although the phrase 
has been often criticized, no satisfactory substitute has been suggested. 


In a subsequent paragraph of the opinion, Mr. Justice Gray took occasion 
to refer (p. 215) to the question of remittance or renvoi of a cause from the 
courts of a country to which it had been thought proper to send it to the forum 
where it originated, citing a case determined at Paris by the Cour de Cassation 
in 1819, where the expression is used ‘‘obtint son renvoi devant les tribunaux 
Américains.’’ Renvoi was discussed at length a few years later (1904) by Mr. 
J. P. Bate in his Notes on the Doctrine of Renvoi. 

Not merely, however, must we mark well the fundamental distinctions between 
the law of nations and the conflict of laws, but we must find an appropriate 
designation for our science. This has scarcely as yet been done. Yet the neces- 
sity for such a science becomes obvious if we consider that transactions are con- 
tinually being brought for decision before all courts of justice, which in whole 
or in part depend for their legal quality on the laws of a state different from 
that which has to try them. There is here no essential conflict but merely 
ambiguity, arising from the fact that more than one set of codrdinate laws 
apparently apply to the case. The phrase of Savigny is strictly exact: Private 
international law marks the limitation of legal rules in respect to place. Our 
author proposes the term Intermunicipal Law, and would describe this science 
as ‘‘The law of compound jurisdiction’’ (p. 131). It does not seem, however, 
that ‘‘Intermunicipal’’ is likely to prove satisfying. Again we may employ the 
term ‘‘ Private International Law’’ because our science rests upon ‘‘the doctrine 
of the equal sovereignty of friendly nations and the desire of civilized states to 
treat their neighbors civilly as well as politically, with equal justice.’’ The 
applicable law, nevertheless, is municipal, since it springs from judicial deter- 
mination and has no concern with diplomatic relations or with the intercourse 
of governments or states. It is not international. It is, as Mr. Harrison shows, 
indeed, somewhat older than modern international law, since we can trace its 
principles to the famous Legist Bartolus of Sasso Ferrato in the March of 
Ancona. 

Mr. Harrison follows the development of our science through the writings 
of Argentreus (D’Argentré) of Brittany (1608), Rodenburg of Utrecht (1653), 
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Paul and John Voet, Ulrich Huber (1606) whose brief but really immortal 
De Conflictu Legum is a world landmark in legal seience, and Hert, professor at 
Giessen, who termed his little treatise (1668) De Collisione Legum. 

Later, and in France, development was carried on during the first half of 
the eighteenth century in the works of D’Aguesseau, Bouhier, Froland, and 
Soullenois; in 1834 there appeared the work of Story on the conflict of laws. 
During the next twenty-five years the subject was ably treated in England by 
Phillimore and Westlake, and has been discussed in more recent years by many 
others in England and on the Continent as well as in our own country. 

As a preliminary study in a great subject, it would be difficult to point the 
student to more truly illuminating pages than those of Mr. Harrison. Few in 
number as are these pages, they would appear to deserve well the rank of a 


classic and ean scarcely be too highly praised. 
Gorpon E. SHERMAN. 


American World Policies. By David Jayne Hill, New York: George H. Doran 


Co., 1920, pp. 257. 

Dr. Hill’s views, as to the foreign policies of the administration of Mr. Wilson, 
were expressed with some fullness in his previous volume, Present Problems 
in Foreign Policy, and in many notable magazine articles and platform ad- 
dresses. In fact, Dr. Hill has won a principal place in the great discussion as 
a protagonist against Mr. Wilson. No public official, no party leader, has spoken 
and written more copiously or with greater weight. He has brought to his task 
long official experience in international affairs, and years of European study 
in international history, if we may use the term. He has conducted his discus- 


sions with great dignity and moderation. No one’s contribution to this vital 


question has in consequence been more widely considered or respectfully re- 
ceived. 

It is, of course, no matter of surprise to find the present work a vigorous, 
systematic and comprehensive assault on most that has been accomplished or 
proposed by the present administration in foreign affairs, and especially as to 
the League of Nations. The opening paragraph of the preface of this new 
book indicates the gravity of the situation as Dr. Hill conceives it. 

‘‘ American participation,’’ he says, ‘‘in an attempt to reorganize the inter 
national relations of the entire world with the expectation of permanent peace 
by means of a punitive treaty requiring military force to execute it, presents 
the most serious problem that has ever arisen in connection with the foreign 
affairs of our country.’’ 

He points out that the Covenant of the League of Nations ‘‘is not a general 
‘Association of Nations’ of a pacific character to secure international justice, 
but a limited defensive alliance for the protection of existing possessions, regard- 
less of the manner in which they were acquired by their rulers, wholly indif- 
ferent to the wishes of the population thus held in subjection, and controlled 
by a small group of great Powers whose supremacy is based solely upon their 
magnitude and military strength,’’ and he adds, ‘‘It hardly needs to be stated 
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that a League of this character does not embody the American conception of 
what such an association should be.’’ He insists ‘‘there must be substituted 
the enforcement of peace by conformity to International Law as a body of just 
and equal rules for the conduct of nations in their relations with one another.’’ 

In this volume he aims to submit to the friends of the League ‘‘a satisfactory 
statement of the reluctance felt in the United States by those who are deeply 
interested in the peace of the world to accept without change the Covenant of 
the League as it was prepared at Paris under the pressure of more immediate 
interests.’’ He says, that in speaking of Americanizing the Treaty of Peace, 
no change to give the United States an advantage over other nations is meaut, 
but, ‘‘ What we mean by it is a refusal to participate in any compact that would 
destroy or pervert our national character by subjecting our action to a control 
not in harmony with our principles as a nation.’’ He adds, ‘‘It is timely for 
our friends in England, Canada, Australia and elsewhere to know that the best 
service we can render them is to continue to be ourselves.”’ 

His discussion is contained in eight chapters and an epilogue, covering some 
188 pages, and he prints at the close eight documents, including President 
Wilson’s Points, The Covenant of the League of Nations, Ex-Senator Root’s 
letter to Senator Lodge, and the various Reservations of the Senate. 

The first chapter is entitled ‘‘Disillusions Regarding the League.’’ He 
finds that Europe, as Washington pointed out, possesses ‘‘a set of primary 
interests,’’ with which we, a constitutional republic without dynastic or colonial 
interests or imperial traditions, have no relations, and that no European Power 
‘‘is ready to give up any territory or any advantage it now possesses no matter 
where it is held or at whose disadvantage,’’ that it was an interest common 
to all ‘‘that, henceforth, the world should be governed by definite principles of 
justice, and not controlled by private diplomatic bargains;’’ that the conference 
at Paris wholly ignored these considerations; and that secret compacts between 
France, Great Britain, Russia, Italy and Japan, made as late as March, 1917, 
at the very time China was urged to become an ally and belligerent for the 
common good, yet bargaining away her undoubted rights among themselves, 
have been brought to light. 

Chapter II deals with ‘‘The Un-American Character of the League.’’ Dr. 
Hill finds the League not only does not accept international law; it deliberately 
abrogates it. There are to be henceforth no ‘‘Neutral rights for which this 
Republic throughout its history has stood.’’ He finds the Covenant ‘‘the work 
of politicians and not the work of jurists. They have created an organ of power 
but not an institution of justice.’’ ‘‘By this covenant every war becomes a 
world war.’’ He points out the ‘‘Imperial character of this League’’ and says 
General Smuts, with Lord Robert Cecil, its principal author, declares expressly 
that it ‘‘is modeled on the British Empire, including its Crown Colonies and 
Protectorates.’’ He shows how different are the conceptions of liberty in Great 
Britain and the United States. The British Parliament, restrained by no econ- 
stitution, governs absolutely millions of men, including whole nations, against 
their will. America made a revolution to establish the doctrine that liberty is 
a natural, inherent, personal attribute. He asks, ‘* Why should the League, if 
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it is to exist, be on the plan of the British Empire and not on the plan of our 
American ideals.’’ He objects to the sacrifice of our principles by subordinating 
‘*the rule of law to a rule of force.’’ 

It must be observed that the President took with him to Paris, in his train 
of 1200 or 1300 international experts (mainly parochial), not one constitutional 
lawyer of accepted eminence in that branch. He was better served in inter- 
national law, but was not docile on that subject. 

Chapter III deals with ‘‘The President’s Hostility to the Senate.’’ Dr. 
Hill says, ‘‘Mr. Wilson did not really believe in democracy. When it served 
him he approved it, but when it denied him what he wanted he tried to outwit 
it. In temperament he was an imperialist.’ He finds ‘‘no plenipotentiary of 
any country had ever been accompanied by such an apparatus for the making 
of peace. Bound by no instructions, restrained by no power of review or recog- 
nized control at home, the President was, as he assumed, ‘‘ Acting in his own 
‘*Constitutionally he had a partner 


name and by his own proper authority.’ 
in the solemn process of treaty making ‘by and with’ whose ‘advice and con- 
sent’ he was required to act.’’ Dr. Hill closes this chapter thus: ‘‘The issue 
presents a conflict between representative and autocratic democracy, and it is 
not untimely to be reminded that the Roman Republic was transformed into 
the Empire by the simple process of conferring all the highest offices upon 
Cesar.’’ 

Chapter IV deals with ‘‘The Struggle of the Senate for its Prerogative’’— 
which Dr. Hill stoutly maintains, as, it may be added, does the great weight 
of the highest constitutional authorities, including Mr. Root, Mr. Justice Hughes, 
Mr. W. D. Guthrie of New York, and Lord Grey of Falloden, to say nothing 
of the eminent lawyers who are members of the Senate itself. 

Chapter V deals with ‘‘The Eclipse of Peace through the League.’’ Its 
closing paragraph is as follows: 

The statesmen at Paris were ready in March, 1919, to declare immediate peace, for which 
the whole world was longing; but since that time there has been projected across the luminary 


of peace the silhouette of a solitary implacable figure, sternly forbidding the proclamation 
that the great war is ended, unless it conforms to the mandate of a single will. 


Chapter VI is entitled ‘‘The Covenant or the Constitution.’’ Dr. Hill says 
‘The evidence all goes to show and new evidence is daily coming to light that 
at the Peace Conference at Paris the Constitution of the United States was 
virtually a sealed book both to the Supreme Council and to the American delega- 
tion,’’ and to the absolute lack of adequate counsel for that paramount sub- 
ject we have already alluded. 

Chapter VII is entitled ‘‘The Nation and the Law,’’ and consists in substance 
of the admirable address delivered before the American Bar Association at 
Boston, September 4, 1919, and heretofore fully discussed in this journal in 
the account of that meeting submitted by this reviewer. It may be pointed out 
that it quotes, with fine effect, the Declaration of Independence as to the English 
King, and directs it against another—‘‘he has combined with others to subject 
us to a jurisdiction foreign to our Constitution and unacknowledged by our laws, 
giving his assent to these acts of pretended legislation.’’ 
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The eighth and last chapter is entitled **The Solemn Referendum.’’ Con- 
cerning this, Dr. Hill says: 

When, therefore, President Wilson, having personally negotiated a treaty involving a 
reversal of the traditional policies of the United States, extending far beyond the usual 
conditions of making peace, and even setting up a mechanism of super-government capable 
of acting with and upon sovereign states in a manner which subordinates the constitutional 
powers of Congress, and having failed to obtain the consent of the Senate to its ratification, 
appeals to the electorate as a means of enforcing acceptance of the treaty, he is proposing a 
course of action which is extra-constitutional, anti-constitutional and legally futile. 


Among the dangers pointed out in this chapter is the fact that ‘‘There is 
not in the entire Treaty of Versailles a single line that prevents the League, 
which possesses the explicit right of self-amendment, from making any changes 
its members may think it expedient to make in its powers or its conditions of 
membership.’’ He points out that the President threatened to throw overboard 
the whole work accomplished at Paris, unless his colleagues in the Supreme 
Council would accept his personal dictum as final, yet insists that the Senate 
should not interpose the slightest modification, and Dr. Hill suggests that it is 
inconsistent to urge that our sacred honor is pledged to ratify that which he so 
lightly threatens to throw to the winds. This chapter closes as follows: 

Honestly formulated the President’s proposal of a “great and solemn referendum” submits 
the question “Shall the President of the United States alone conclude treaties without the 
advice and consent of the Senate?” The next step might easily be “Shall the President make 
laws without the sanction of Congress?” 


The pertinence of this is apparent when we reflect that, under our Constitu- 
tion, treaties are laws of the highest authority, ranking with federal statutes 
and expressly overriding State constitutions and State laws. 

In the epilogue which closes the volume (save for the documents subjoined), 
Dr. Hill admirably says: 

Chere is in American policy no element of aggression or urgency of unsatisfied claims, In 
truth—and it is a statement which those who are disposed to criticise the course of the 


United States may well ponder—the chief question for American policy to decide is how 
much it shall freely grant to other nations for which it expects nothing in return. 


He points out that without the League ‘‘the United States would still be free 
to render any service to the world which this nation may be justly called upon 


to render.’’ 

Dr. Hill’s arguments will probably not alter the views of President Wilson, 
but they are cogent, scholarly and vigorously presented, and constitute a most 
valuable contribution to the great controversy. The New York Times Book 
Review (September 5), a hostile publication, devotes five columns to them, and 
prints a humorous eartoon of Dr. Hill and President Wilson bestriding the globe. 
It says, ‘‘It is the familiar Republican argument, but it is stated with a force, 
clearness and plausibility which do not always characterize that argument. 

It is the Republican case put as strongly as possible; much more strongly put, 
of course, than Senator Harding has or ean put it.’’ 

Dr. Hill’s book must take its place as the authoritative and classical state- 
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ment of rational grounds of opposition to the League and Mr. Wilson’s foreign 
policy. It will win warm support from all who still attach themselves to the 
foreign policy initiated by Washington, and adhered to by every President until 
the present incumbent; to all who trust and adhere to the system of checks and 
balances by which our Constitution safeguards public weal and private liberty; 
to all who believe that the Declaration of Independence of European control, 
which was the act of origin for this nation, ought not to be abrogated or sub- 
stantially impaired; by all who believe that a highly punitive power cannot be 
the parent of eternal repose; to all who feel that the final surrender of autonomy 
a European 


by this nation cannot be made in return for a minor place in 
committee which shall be world controlling. 

It will convince those who feel that the United States, having rescued Europe 
from an overwhelming danger of its own creation, ought not to be coerced into 
binding itself in one and the same instrument, to forever protect the independence 
of Europe and forever surrender its own. 


CHARLES NOBLE GREGORY. 


Democracy and the Eastern Question. The Problem of the Far East as demon- 
strated by the Great War, and its relation to the United States of America. 
By Thomas F. Millard. New York: The Century Co., 1919, pp. ix, 446. 
$3.00. 


The author of this book is a well known American journalist who has spent 
many years near the sources of Far Eastern political information. His views 
are frankly and aggressively anti-Japanese; he regards Japan as an ambitious 
military power with a government constructed on the Prussian plan and domi- 
nated by a political philosophy learned in Germany, with a foreign policy which 
aims at the complete economic and political control of China and the closing 
of the ‘‘open door.’’ 

Mr. Millard may be wrong, but he has no doubts. He believes that Japan 
is a menace to the peace of the world, and he says so bluntly and backs his 
assertions with personal testimony and ample quotations from newspapers and 
public documents. He is certain also that it is the duty of the United States 
to protect China from the aggressive designs of Japan even to the extent of war. 

The book is based on selected facts and is as one-sided as the ordinary argu- 
ment of an advocate. Criticism is rather disarmed by the prefatory statement 
that the book ‘‘is not non-partisan or an impartial discussion of the subject,’’ 
and that the author ‘‘has not encumbered the book by giving much of the con- 
trary side of events and of the contrary arguments.’’ There is thus an implica- 
tion that there is another side. Mr. Millard’s books on Oriental politics are all 
valuable, and it is well for the American public to have material to counteract 
the pro-Japanese propaganda. 

The reader’s reactions to such a book will be determined by his previous 
conceptions of the purposes and spirit of Japan’s foreign policy. If he has 
been an exchange professor or a distinguished visitor to Japan and been sub- 
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jected to official and academic hospitality, he will regard Mr. Millard’s book 
as prejudiced and designed to disturb the friendly relations of the two coun- 
tries. If his experience has been that of the average American or British 
business man in the Far East, he will accept the book as stating correctly con- 
ditions and tendencies. 

The subjects discussed are: The Real Character of Japan, Japan’s Policy in 
the Great War, China and the War, The Corruption of a Nation, China and 
Economie Imperialism, The Open Door, The Siberian Question, and The Solu- 
tion. An appendix of 80 pages contains texts and other relevant matter which 
has not until recently been readily accessible. As the book was written before 
the Peace Conference completed its work, the Siberian and Shantung questions 
are, of course, not fully developed. 

It is unfortunate that Japan has so conducted her foreign affairs as to forfeit 
much of the good will of the Western world. Her methods are criticized and 
condemned by practically every recent British and American writer on Far 
Eastern affairs. There must be some reason for this almost universal con- 
demnation. It cannot be entirely without justification. The American people 
generally, while always ready to assume the worst of European monarchies, feel 
kindly toward Japan. They have always been rather proud of their country’s 
part in forcing Japan on to the international stage. During her war with Rus- 
sia the bravery and heroism of her soldiers were idealized and her Bushido phi- 
losophy was contrasted favorably with American materialism. They were indeed 
‘‘a wonderful little people.’’ After the Treaty of Portsmouth a different note 
began to be heard. Possibly there was another side to the shield. The cherry- 
blossom and chrysanthemum conception of Japan was shaken by the new foreign 
policy, and it finally dawned on Europe and America that there had arisen in 
the East a powerful military empire with definite political and economic am- 
bitions and a will to realize them by methods learned in Germany. 

The old relations between the United States and Japan came to an end with 
the Treaty of Portsmouth. The Japanese public believed that they had won a 
great victory and that Russia would be enforced to pay the expenses of the war. 
Although victorious in the field, Japan was, in fact, on the verge of defeat. 
Witte understood the situation and Komura knew that a renewal of the war 
meant ultimate disaster for Japan. On the advice of President Roosevelt, an 
indemnity was waived and Komura returned to face a Tokio mob and inaugurate 
the foreign policy which has since been consistently followed. Its object is be- 
yond question the domination of the Far East through the economic and political 
control of China and the consolidation of the yellow races under the leadership 
of Japan. To this everything has been subordinated. 

Mr. Millard makes it very clear that the United States has never had a 
definite policy in the East. Her influence has been negative rather than positive, 
and no one ever believed that she would back her protestations with force. 
However, her record is free from aggressive acts. She has joined with the other 
Powers in diplomatic pressure on China for equal treatment and commercial 
advantages. When the use of force became necessary, she always virtuously 
withdrew until the ‘‘outrage’’ was consummated and then coolly demanded 
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her share of trade to the disgust of those who had borne the brunt of the 
battle. 

The Manchurian neutralization suggestion was treated with scant respect. 
President Taft’s administration supported American bankers in their demand 
to participate in Chinese loans. Russia and Japan, neither with any money to 
loan, edged into the combination. But after the inauguration of President 
Wilson, diplomatic support was withdrawn and America became again merely 
an interested spectator. The recent change of policy and America’s participa- 
tion in the new consortium encourages one to believe that the United States will 
have a serious part in the rehabilitation of China. There is no doubt but that 
Japan somewhat arrogantly resents this American activity. Millard shows that 
whenever brought face to face with Japan in the East, American diplomacy has 
failed. What will the future bring forth? 

He finds no ‘‘democracy’’ in the Mikado’s empire and no hope of there 
being any so long as the Japanese worship the head of the state as a divine 
being and submit to the leadership of a military caste. Japan’s diplomatic 
strategy is directed to the control of China. Every major move so far made by 
her seems to have been successful; every demand on China has been granted or 
withdrawn to be resubmitted on a favorable occasion. By the Lansing-Ishii 
agreement, Japan secured recognition of her ‘‘special interests’’ in China. Her 
diplomacy is definite, positive and backed by force. According to Mr. Millard, 
the United States must abandon the Orient or fight for a position of equality. 
The reader will find all the arguments in favor of that view of the situation in 


this book. 


CHARLES BurKE ELLIOTT. 


The League of Nations. By the Rt. Hon. Sir Frederick Pollock, Bt. London: 
Stevens & Sons, 1920, pp. xv, 251. 


The first four chapters of this volume treat respectively of ‘*The Olde 
European Order,’’ ‘‘ Methods of International Arbitration,’’ ‘‘The Hague Tri- 
bunal,’’ and ‘‘The League in Sight.’’ The four remaining chapters consist of 
a commentary on the Covenant of the League, article by article. There is an 
appendix containing the draft of February, 1919, the text of the Covenant as 
finally adopted, the official commentary, and several other documents bearing 
on the subject. 

Anything on the League of Nations from so eminent a jurist as Sir Frederick 
Pollock is worthy of attention. It should be said at the outset that he is in 
full sympathy with the League of Nations. He traces the origin of the move- 
ment for a League from the first organization of the American League to En 
force Peace, for which he gives credit to Ex-President Taft and Mr. Theodore 
Marburg, to the failure of the last German offensive in the autumn of 1918, 
when, he says, ‘‘it was clear that the speculative stage of the great problem 
was already past,’’ and the only question was whether the League should be a 
part of the Treaty of Peace or reserved for future consideration. The plan 
of the American Government, he says, prevailed when the terms of the armistice 
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were agreed upon. He says in this connection that ‘‘If no one had thought of 
the League of Nations before, it would none the less have been needful, about 
the end of 1918, to invent something of the kind.’’ The author says that 
General Smuts’ pamphlet was the most important single contribution made to 
the constitution of the League, and that this was probably due to the fact that 
he had the advantage of knowing a great deal more than any previous writer 
about the discussions that had already taken place on the subject between the 
Allies. 

The commentary on the various articles of the League is sympathetic and 
clarifying. On Article X, which has been made the bone of contention in this 
country, he calls attention to the fact that the words ‘‘as against external aggres- 
sion’’ are of the first importance, and afford no ground for the fear that the 
League will be used as a Holy Alliance to suppress national or other movements 
within the boundaries of the member States. Commenting on the rest of Article 
X, he says: 

In the second sentence the words are “the Council shall advise’—not prescribe. They 
are plain enough, but there is a disposition in some quarters to ignore them. Some Americans 
are afraid of the United States being compelled under this article to do police work in 
Europe or Asia, which may be foreign to American interests. They forget that the United 
States has a permanent place and vote in the Council, that nothing can be done without 
the unanimous advice of the Council, and that even then the Council-has no compulsory 
power. We have even seen an apprehension expressed that Canada might be called upon 
to join in operations against Great Britain. Such fears are, to speak frankly, midsummer 
madness. Still less is there any interference with any constitutional provision in any member 
State requiring the consent of the legislature to a declaration of war. 


Sir Frederick Pollock is a staunch advocate of the establishment of an 
International Court of Justice. He says: ‘‘The League stands for peace among 
nations assured by justice. But there can be no settled justice without judg- 
ment and no judgment without a tribunal.’’ He concurs, however, in the 
wisdom of Article XIV, which did not undertake the immediate organization 
of a court, but directed the Council to submit plans for its establishment. Re- 
ferring to the provision that the court may give an advisory opinion upon any 
question referred to it by the Council or by the Assembly, he says: ‘‘There is 
European precedent in the statutory authority of the Judicial Committee of 
the Privy Council to advise the Crown on questions officially referred to it.’’ He 
calls attention to the fact that American courts have held that it is beyond their 
competence, in the absence of special constitutional provision, to give advice to 
executive authorities. 

The volume, as a whole, is a valuable contribution to the subject, and should 
be of particular interest to Americans who are interested in jurisprudence and 


political science. 
JoHN H. Latané. 
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Das Volkerrechtliche Delikt. By Dr. Karl Strupp. V. III, part la of Handbuch 
des Voélkerrechts, edited by Professor Fritz Stier-Somlo. Berlin: W. Kohl- 
hammer, 1920. Pp. 223. 


This is a scholarly work of first rank. It deals with the international respon- 
sibility or legal liability of the state for torts committed by authorities of the 
state upon aliens or foreign states. This subject, although of primary impor- 
tance in the theory and practice of international law, is almost neglected by the 
writers of general treatises on international law; it is discussed by certain 
specialists in monographs, of which that by Triepel (1899) was the first of note. 
This neglect is the more surprising in that the subject makes a peculiar appeal 
to the lawyer, involving the relation between international law and municipal 
law, the principles of agency in the relation between the state and its officers 
and organs of government, the legal status of aliens, due process of law in the 
concept ‘‘denial of justice,’’ and the subjects of damages and means of redress. 

The present work constitutes an analytical and critical discussion of state 
lability for tort, including in its source material the theories of jurists and 
writers, the decisions of international tribunals, and the practice of states. It is 
strictly legal in character and evidences not only a mastery of the data of the 
subject, but a profound analytical mind to be welcomed in the field of interna 
tional law. The work is perhaps, like Anzilotti’s and Triepel’s, more important 
for the theorist in the subject than for the practitioner, although ample citations 
of cases, made available by previous research, are not lacking. It is on the 
theoretical side that contributions were needed by the profession, and the author 
has met the need satisfactorily. The book, he says, was for the most part written 
before the war, although it has but just been published (1920). 

The book is divided into four main parts: (1) The international tort in gen- 
eral, including the theories of liability with and without fault; (2) state respon- 
sibility in particular types of cases and for particular classes of agents; (3) 
factors limiting the conception of wrongdoing in acts inflicting injury on other 
states, embracing (a) an exhaustive discussion of the history, theory and practice 
of acts justified under the guise of self-preservation or ‘‘law of necessity,’’ and 
(b) a brief discussion of the subject of reprisals in international law: and (4) 
the consequences of international tort and the method of obtaining reparation. 

It is of course a fact that there are but few positive rules of international 
law of universal application. But the author builds his study on the maxim 
pacta sunt servanda as the measure of international duty and the test of liability, 
including the rules binding upon a group of states or individual states, whether 
based on treaty or custom. He examines the various theories of liability, such 
as Anzilotti’s, who does not believe that injury is necessary, in addition to 
violation of law, as a foundation of state liability—-which most authorities main- 
tain—but predicates liability on the mere violation of international law, whether 
resulting in injury or not. That raises the question whether all states, including 
the one directly affected, may not claim reparation for breach of a rule of inter- 
national law, analogous to municipal theories of criminal law. 

Dr. Strupp criticizes Oppenheim’s distinction between the direct responsi- 
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bility of the state for its own agents and the so-called indirect responsibility 
for the acts of private individuals. He shows, correctly, we believe, that mere 
failure on the part of the state to prevent or punish the injury to the alien is not 
participation in the wrong, but an independent ground of liability. It is liable 
for its failure to perform an international duty, not for the injury inflicted by 
the private individual, between whom and the state there is no privity. 

Again, he criticizes sharply the many arbitral awards and the supporting 
opinion of writers making a distinction between the liability of the state for acts 
of superior and of inferior officials. As a rule, only acts of the former have 
been deemed to express the state will, those of the latter (unless ratified or 
unreproved) being deemed merely unauthorized private torts upon aliens, which, 
if corrected and rebuked by superior officers, have been held to relieve the state 
from international liability. The author applies this same criticism throughout 
to the various classes of state agents—inferior judges, soldiers whether under 
command of officers or not, and administrative authorities. He regards the 
distinction as unlegal; he asserts that the suppression or removal of the effects 
of the tort by superior officers still leaves it a tort from the moment of commis- 
sion by the inferior officer. This is the view also that seems to have been taken 
by President Wilson when he deemed the alleged insult to our flag at Tampico 
by two subordinate officers of Mexico a ground for international hostility against 
the Mexican national Government. It is not, however, the view entertained by 
most arbitral tribunals, nor by most Foreign Offices, which in this respect would 
accord the alien no greater claims to redress than the citizen, even in countries 
where the citizen can sue. The author’s view, while more strictly legal than 
is the actual practice, would impose upon the state a greater measure of guaranty 
to aliens for the efficient operation of all parts of its state machinery than inter- 
national practice has yet recognized. The author admits that the minor official 
must, as a condition of invoking state liability, have been acting within the scope 
of his authority, but does not satisfactorily dispose of the question whether a 
tort committed by him upon an individual could ever be deemed within the scope 
of his authority. It is on this point that some of the cases denying state liability 
actually turn. 

Dr. Strupp also expresses vigorous dissent from a modern theory sustaining 
state liability for the acts of successful revolutionists from the beginning of the 
revolution, on the theory that ‘‘the revolution represents ab initio a changing 
national will, crystallizing in the final successful result.’’ See Bolivar Railway 
Co. v. Venezuela, February 17, 1903 (Ralston, 394). He claims, with some merit, 
that this is inconsistent with the theory that the state is also liable for the acts 
of the titular government up to the time it is displaced, and asserts that there 
cannot at the same time be two organs representing the state. He claims that 
a date line must be drawn at which the old government terminates, and the new 
government begins, its representative character. He disputes sharply the 
writer’s criticism of the Didier decision before the Chilean-American arbitral 
tribunal of 1892, in which the commission dismissed a claim against Chile for 
goods supplied to the successful revolutionary party of Gen. Carrera in 1816, 
on the ground that Chile was not recognized by the United States until 1822. 
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However responsive to exact legal theory the author’s view may be, it must be 
recalled that the professed state acts of the two alleged organs operate in differ- 
ent spheres, and that, more important, rules of expediency have weighty influence 
upon the law and have dictated the established practice of holding states liable 
for wrongful acts—no distinction need be made between torts and breaches of 
contract—of successful revolutionists. The author admits the existence of the 
custom, but finds it unlegal. 

His discussion of fault as an essential element of state liability is doubtless 
the best yet published. He does not go so far as Anzilotti in limiting the 
necessity of chargeable fault. He would confine the necessity of showing fault 
merely to cases where there has been an omission of proper state action imposing 
liability, and he cites Serbia’s condonation of the Slav efforts to encompass the 
severance of Slav provinces from Austria. In cases of positive acts of commis- 
sion causing injury to other states, directly or through their citizens, he deems 
proof of fault to be unnecessary. This was not Secretary of State Bayard’s 
view. Where international law imposes a specific duty, the author believes 
failure to perform it, regardless of fault, a sufficient ground of liability. Nor 
does he believe absence of ability to prevent an injury a sufficient defense, 
holding that its absence must be satisfactorily explained. 

The term ‘‘denial of justice’’ is analyzed and the practice criticized. It 
may well be. The unilateral determination of the existence of a ‘‘denial of 
justice’’ and the unrestrained employment of self-help to enforce the conclusion 
thus reached, militates against the strict concurrence of legal theory with actual 
practice. The author renders useful service in distinguishing the unjust judg- 
ment from the denial of justice, and in endeavoring to substitute accuracy for 
vagueness in the connotation of the latter term. Unfortunately the cases do not 
sustain the scientific limitations of the term, and writers must take account of 
the unscientific practice. 

The ‘‘law of necessity’’ as a concept of international law occupies about a 
third of the work. In the author’s view, necessity is considered as a limitation 
upon otherwise tortious acts. He discusses critically the many cases in practice 
justified under this head or under the head of self-preservation, notably Can- 
ning’s justification for the occupation of the neutral island of Madeira, 1801, 
Castlereagh’s notes, the Caroline case in 1842, the Zamora decision, and Ger- 
many’s invasion of Belgium. The plausibility of the legal argument raises 
doubts as to the practical possibility of convincing the scientific German mind 
on this last case, although the author is as objective as can be expected. His 
discussion of the principle rebus sic stantibus, on which he justifies the Bolshevist 
attitude toward the Treaty of Brest-Litovsk, raises the question—not asserted, 
however—whether Germany might not seek to advance the same principle with 
respect to the Treaty of Versailles, as time elapses. As a study of the concept 
of ‘‘necessity’’ in international law, the reviewer knows of no work to equal this. 

The author has produced a work certain to take its place among the most 
thoughtful of the contributions to a difficult topic of international law, the 


practical and scientific importance of which is not generally appreciated. 
Epwin M. BorcHarp. 


